Energy Performance Savings Contracting Act
Number: INFORMAL

Date: July 18, 2007

The Honorable Kevin C. Ambler
Representative, District 47

3820 Northdale Boulevard, Suite 301-A
Tampa, Florida 33624

Dear Representative Ambler:

You state that several municipalities within your district are interested in replacing existing water
meters with a new remote reading system to eliminate billing errors and improve customer
service. According to the companies providing this service, the new system would reduce
operating costs as well as potentially generate additional revenue for the municipalities since the
new meters are more accurate than the existing meters. You state that one company is
promoting a guaranteed energy contract pursuant to section 489.145, Florida Statutes. A
guestion, however, has arisen as to whether a water meter replacement is an acceptable energy
conservation measure as addressed by section 489.145, Florida Statutes. Related to this issue
is whether the replacement water meters will generate energy cost savings and will significantly
reduce energy and operating costs as contemplated by the statute.

In creating section 489.145, Florida Statutes, the Guaranteed Energy Performance Savings
Contracting Act, the Legislature made certain findings:

"The Legislature finds that investment in energy conservation measures in agency facilities can
reduce the amount of energy consumed and produce immediate and long-term savings. It is the
policy of this state to encourage agencies to invest in energy conservation measures that reduce
energy consumption, produce a cost savings for the agency, and improve the quality of indoor
air in public facilities and to operate, maintain, and, when economically feasible, build or
renovate existing agency facilities in such a manner as to minimize energy consumption and
maximize energy savings. It is further the policy of this state to encourage agencies to reinvest
any energy savings resulting from energy conservation measures in additional energy
conservation efforts."[1]

In construing the statute, these legislative findings may be used to ascertain the legislative
intent.[2]

Section 489.145(4)(a), Florida Statutes, permits an agency[3] to enter into a guaranteed energy
performance savings contract with a guaranteed energy performance savings contractor to
significantly reduce energy or operating costs of an agency facility through one or more energy
conservation measures. The agency must obtain from a guaranteed energy performance
savings contractor a report that summarizes the costs associated with the energy conservation
measures and provides an estimate of the amount of the energy cost savings.[4] The agency
must find that the amount the agency would spend on the energy conservation measures will not
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likely exceed the amount of the energy cost savings for up to 20 years from the date of
installation.[5]

An "energy conservation measure" is defined within the act as a training program, facility
alteration, or equipment purchase to be used in new construction, including an addition to an
existing facility, which reduces energy or operating costs and includes, but is not limited to:

"1. Insulation of the facility structure and systems within the facility.

2. Storm windows and doors, caulking or weatherstripping, multiglazed windows and doors,
heat-absorbing, or heat-reflective, glazed and coated window and door systems, additional
glazing, reductions in glass area, and other window and door system modifications that reduce
energy consumption.

3. Automatic energy control systems.

4. Heating, ventilating, or air-conditioning system modifications or replacements.

5. Replacement or modifications of lighting fixtures to increase the energy efficiency of the
lighting system, which, at a minimum, must conform to the applicable state or local building
code.

6. Energy recovery systems.

7. Cogeneration systems that produce steam or forms of energy such as heat, as well as
electricity, for use primarily within a facility or complex of facilities.

8. Energy conservation measures that provide long-term operating cost reductions or
significantly reduce Btu consumed.

9. Renewable energy systems, such as solar, biomass, or wind systems.

10. Devices that reduce water consumption or sewer charges.

11. Storage systems, such as fuel cells and thermal storage.

12. Generating technologies, such as microturbines.

13. Any other repair, replacement, or upgrade of existing equipment."[6]

Although the above definition includes devices that reduce water consumption or sewer charges,
this office has not been presented with any evidence that the replacement of water meters would
reduce water consumption or sewer charges. Moreover, where a general term follows an
enumeration of specific classes, the general term will be limited to the same general nature as
those specifically enumerated.[7] Thus, while section 489.145(3)(b), Florida Statutes, includes
the general reference to "any other repair, replacement of existing equipment,” such reference
should be construed in light of the types of energy conservation measures specifically
enumerated within the statute. The categories specifically enumerated therein would not appear
to encompass the type of water meter replacement program described herein.

Section 489.145(3)(c), Florida Statutes, defines "Energy cost savings" to mean

"a measured reduction in the cost of fuel, energy consumption, and stipulated operation and
maintenance created from the implementation of one or more energy conservation measures
when compared with an established baseline for the previous cost of fuel, energy consumption,
and stipulated operation and maintenance."

The above statute refers to a measured reduction in the cost of fuel and energy consumption
which would not appear to be applicable to a program replacing water meters. Such a program



does not result in a reduction in either the cost of the water or the consumption of the resource.
While it is possible that the replacement program may result in a measured reduction in the cost
of stipulated operation and maintenance, such reduction must be created from an energy
conservation measure which, as discussed above, would not appear to encompass such a
program.

As noted above, the legislative findings may be used in determining the legislative intent. Such
findings address energy conservation measures in agency facilities that reduce the amount of
energy consumed and produce immediate and long-term savings. While the installation of
remotely read meters may result in a reduction of operating costs, such reduction is not the
result of a reduction in the amount of the water used.

Moreover, this office is aware that during the past several legislative sessions, bills have been
introduced to amend section 489.145, Florida Statutes, to add water and wastewater efficiency
and conservation measures to the types of guaranteed performance savings contracts that may
be entered into by agencies.[8] Many of the issues raised in your letter were addressed in the
proposed legislation. For example, the Senate and House bills considered during the 2007
regular session would have expanded the measures considered "conservation measures" to
include equipment upgrades that improve the accuracy of billable revenue-generating systems,
and systems that reduce direct personnel costs.[9] In addition, in defining conservation
measures, the bills would have clarified that the term included not only the facility, but the
infrastructure.[10] None of the bills passed.

There is a general presumption that when the Legislature seeks to amend a statute, it intends to
accord the statute a meaning different from that accorded before the amendment.[11]
Accordingly, the presumption exists that the Legislature, by seeking to amend the statute to add
water and wastewater efficiency and conservation measures to the types of guaranteed
performance savings contracts that may be entered into by agencies pursuant to section
489.145, Florida Statutes, does not consider such measures to be currently encompassed within
the terms of section 489.145.

In light of the above, it does not appear that a remote readable water meter replacement
program would qualify as an energy conservation measure resulting in energy saving costs
under section 489.145, Florida Statutes.

Sincerely,

Joslyn Wilson
Assistant Attorney General
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