Tax collector/partial payment from tenants in common
Number: AGO 90-71

Date: September 29, 1995

Subject:
Tax collector/partial payment from tenants in common

The Honorable Doyle R. Hilton
Okaloosa County Tax Collector
Okaloosa County Courthouse
Crestview, Florida 32536

Re: TAX COLLECTORS--TAXATION--TENANCY IN COMMON--tax collector may not accept
partial payment from tenants in common; liability created is joint and severable. ss. 197.373 and
194.171(3), F.S.

Dear Mr. Hilton:
You ask substantially the following questions:

1. Where different private parties have an interest as tenants in common in a governmental
leasehold, may the tax collector accept payment from one of the owners to the extent of his
proportional ownership in the lease?

2. May the tax collector secure a judgment against any one of the owners holding an interest in
the leasehold as tenants in common for the total amount of the tax owed because of the lease
under the provisions of Ch. 196, F.S.?

In sum, | am of the opinion that:

1. The tax collector, being charged by s. 197.332, F.S., to collect all taxes, may not accept a
payment that amounts to payment of a portion of the assessment except as authorized by ss.
197.373 and 194.171(3), F.S. Section 197.373, F.S., does not provide for a partial payment
when different private parties have interests in a leasehold as tenants in common.

2. Chapter 196, F.S., creates joint and several liability in each of the taxpayers owning an
interest in a leasehold as tenants in common, and the tax collector may secure a judgment
against any one of the owners for the total amount of the tax owed.

Question One

Inherent in your first question is the ability of the tax collector to subdivide parcels of land and
collect payments of only a portion of the tax. Assessment of real property for taxation purposes
is against the property and includes all interests therein unless otherwise provided by law.[1]
Pursuant to s. 197.332, F.S., the tax collector has the authority and the obligation to collect all
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taxes as shown on the tax roll.

Section 197.373(1), F.S., sets out the authority of a tax collector to allow the payment of a
portion of a tax notice, by providing:

"The tax collector of the county is authorized to allow the payment of a part of a tax notice when
the part to be paid can be ascertained by legal description, such part is under a contract for sale
or has been transferred to a new owner, and the request is made by the person purchasing the

property or the new owner or someone acting on behalf of the purchaser or owner."

Rule 12D-13.007, F.A.C., recognizes that the property appraiser, in the case of the sale of the
whole or a portion of the assessed property and upon proper request, may figure the amount of
the assessment on that portion of the whole.[2]

The Legislature has also provided for the separate taxation and assessment of subsurface rights
as real property when they have been separated from the fee (or subsurface rights).[3] This
office in AGO 71-134 considered whether the tax assessor could separate the taxes on the basis
of claimed fractional ownership in subsurface mineral rights. The opinion concluded that "the tax
assessor should, upon application of the owners, separate taxes on the basis of claimed
fractional ownership."

In that opinion, this office quoted the Florida Tax Assessors Guide, which provides:

"1. When property has been properly assessed in the name of the owner as of January 1st of the
tax year, the assessor may not cancel the assessment by reason of a sale of the whole or a part
of the property. The assessment is against the property, not the owner.

2. When the new owner or the original owner wishes to pay taxes on his proportionate share of
the whole property, it is the duty of the assessor to figure the amount of taxes due on that portion
of the whole.

3. The collector may issue his receipt showing that taxes have been paid on that portion of the
property in order to prevent that part from being sold for delinquent taxes."

While AGO 71-134 did not address tenancies in common, that opinion did note that an
assessment is against the property and it is only as the property can be divided that the
assessment can be divided.

A tenancy in common is a "form of ownership whereby each tenant (i.e., owner) holds an
undivided interest in property."[4] (e.s.) They "hold the same land together by several and
distinct titles, but by unity of possession, because none knows his own severalty, and therefore
they all occupy promiscuously."[5] When land or a lease is held by tenants in common, there is
no sale or transfer of a part. A tenancy in common is not an estate but describes the relationship
between persons whereby there is a unity of possession, and each tenant is entitled to equal use
and possession.

Since there is a unity of possession and an undivided interest in property, there is no fractional
ownership that can be divided.[6] Therefore, there is no basis for a division, and the provisions of
s. 197.373(1), F.S., and Rule 12D-13.007, F.A.C., are inapplicable to taxpayers who hold land as



tenants in common.

Although the Legislature has the power to allow or require a parcel of property to be divided
other than as set out above,[7] it has not done so with the exception of s. 197.373(3), F.S.[8]
Since the Legislature has not chosen to further divide the property, the tax collector may not do
so. As a constitutional officer,[9] the tax collector must execute his duties in the manner directed
by the Constitution and the Legislature.[10] Therefore, the tax collector may not accept what
amounts to a partial payment on a leasehold from a tenant in common.

Question Two

The tax collector is required to assess the property in the names of all persons who return the
property for taxes and those persons whose ownership is reflected in instruments recorded in
the public records of the situs county.[11] For leaseholds in governmental property, s.
196.199(8)(a), F.S., provides:

"Any and all of the aforesaid taxes on any leasehold described in this section shall not become a
lien on same or the property itself but shall constitute a debt due and shall be recoverable by
legal action or by the issuance of tax executions that shall become liens upon any other property
in any county of this state of the taxpayer who owes said tax."

Since the Legislature has not seen fit to divide the tax, other than as set out above, each
ownership interest in the lease would be jointly and severally liable for the full amount of the tax
assessment. Therefore, the tax collector may proceed against any one of the fractional owners
for the full amount due.

Sincerely,

Robert A. Butterworth
Attorney General
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