Refunds of Ad Valorem Taxes
Number: AGO 91-31

Date: January 05, 1996
Subject:

Refunds of Ad Valorem Taxes

Mr. J. Thomas Herndon
Executive Director
Department of Revenue
Carlton Building
Tallahassee, Florida 32301

RE: REVENUE, DEPARTMENT OF--PROPERTY APPRAISER--TAXATION--REFUNDS--
department may not order refund of ad valorem taxes based on changes in judgment. s.
197.182, F.S.

Dear Mr. Herndon:
You ask the following question:

May the Department of Revenue approve refunds of ad valorem taxes pursuant to s. 197.182,
F.S., when the property appraiser has issued certificates of correction for: 1) missed
environmental or zoning restrictions, 2) erroneous appraisals of wetlands as drylands, 3)
consideration of the lack of access to usable land, and 4) recognition of the polluted condition of
the property?

In sum:

Correction of the tax roll based upon these factors would appear to constitute changes in
judgment rather than errors of omission or commission. The Department of Revenue may not,
therefore, order a refund of ad valorem taxes, pursuant to s. 197.182, F.S., based upon such
changes.

Section 197.182(1)(a), F.S., provides:

"Except as provided in paragraph (b), the department shall pass upon and order refunds when
payment of taxes assessed on the county tax rolls has been made voluntarily or involuntarily
under any of the following circumstances:

1. When an overpayment has been made.

2. When a payment has been made when no tax was due.

3. When a bona fide controversy exists between the tax collector and the taxpayer as to the
liability of the taxpayer for the payment of the tax claimed to be due, the taxpayer pays the
amount claimed by the tax collector to be due, and it is finally adjudged by a court of competent
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jurisdiction that the taxpayer was not liable for the payment of the tax or any part thereof.

4. When the payment has been made in error by a taxpayer to the tax collector, if, within 24
months of the date of the erroneous payment and prior to any transfer of the assessed property
to a third party for consideration, the party seeking a refund makes demand for reimbursement of
the erroneous payment upon the owner of the property on which the taxes were erroneously
paid and reimbursement of the erroneous payment is not received within 45 days of such
demand. The demand for reimbursement shall be sent by certified mail, return receipt requested,
and a copy thereof shall be sent to the tax collector.

5. When any payment has been made for tax certificates which are subsequently determined to
be void, as provided in s. 197.433."

You state that certificates of correction from property appraisers have been submitted with
refund requests to the Department of Revenue (department). The property appraisers have been
making the changes to the tax rolls, after certification to the tax collector, for the following
reasons:

1) Missed environmental or zoning restrictions,

2) Erroneous appraisal of wetlands as drylands,

3) Consideration of the lack of access to usable land, and
4) Recognition of the polluted condition of the property.

Each of these changes to the tax roll involves property which has been assessed and taxed but
which would require that the assessed valuation be reduced.

The property appraiser is required to appraise all property in the county annually.[1] In arriving at
just valuation as required by s. 4, Art. VII, State Const., the property appraiser must consider the
factors set forth in s. 193.011, F.S., which include, among other things, consideration of the
location of the property as well as its size and consideration of all zoning and other regulations
which may restrict development.[2] Each of the factors set forth in s. 193.011, F.S., requires a
factual inquiry and determination on the part of the property appraiser.[3]

A taxpayer, aggrieved by an assessment, may challenge the property appraiser's determination
of value by: 1) a conference with the property appraiser which affords an opportunity to point out
mistakes and errors which have resulted in mistakes as to value; 2) petitioning the property
appraisal adjustment board for a review and hearing on the assessment; or 3) by bringing suit in
circuit court to challenge the assessment.[4] The statutory procedures established for swiftly
challenging assessments are essential for the effective operation of the various governmental
entities which rely on the receipt of taxes.[5]

Upon completion of the required extensions showing the tax attributable to all taxable property
and after satisfying himself that every parcel is properly taxed, the property appraiser is required
to certify the tax rolls.[6] This act has historically been viewed as signifying the termination of the
primary jurisdiction of the property appraiser.[7] It is presumed that the property appraiser has
performed his duties properly and the assessments are proper.[8]

Once the property appraiser has certified the tax rolls to the tax collector for collection, no
subsequent changes may be made by the property appraiser to the tax rolls which result from a



change in judgment.[9] While the property appraiser and tax collector each have the authority to
correct errors of omission or commission at any time,[10] this authority is limited to the correction
of clerical or administrative errors.[11] The authority to correct errors of omission or commission
does not carry with it the concomitant authority to effectuate changes in judgment regarding the
value of a particular parcel of property in order to generate a refund. The courts have considered
such things as a determination of the percentage a structure under construction is
completed,[12] or the failure to include a portion of the value of improvement to property in the
mathematical computation,[13] to constitute changes in judgment. On the other hand, a
computer error which omitted a zero from the assessed value stated on the tax bill has been
held to be an error of omission or commission which the property appraiser has a duty to
correct.[14]

While a certificate of correction of the tax roll is evidence of circumstances that give rise to a
refund, it is not an authorization for a refund.[15] Pursuant to s. 197.182(1)(c), F.S., claims for
refunds are to be made in accordance with the rules of the department. Such rules, promulgated
by the department as the agency charged with the administration of the statute in the exercise of
its rule-making authority, are presumptively valid.[16]

Rule 12D-13.009, F.A.C., sets out with considerable specificity the procedures for obtaining a
refund and provides in subsection (2) of the rule a partial list of examples of errors giving rise to
a refund. You state that the department does not believe that the reasons in the instant inquiry
fall within the enumerated errors stated in the rule although you note that the rule itself provides
that it is intended as a partial rather than complete listing.[17]

The proposed corrections in the instant inquiry, however, would appear to be in the nature of a
judgment and thus not subject to change. The certificates of correction from the property
appraisers pertain to an apparent change in the condition or utility of the property, which matters,
if known, would necessitate a change of judgment by the property appraiser.

As noted above, once the tax roll has been certified to the tax collector, changes in judgment
regarding the assessment of property are impermissible.[18] Nothing in' s. 197.182, F.S., or the
rules of the department adopted thereunder, authorizes the department to override the
presumption of correctness of the property appraiser's assessment after that presumption has
become conclusive by the taxpayer's failure to challenge the assessment within the time frame
set forth in s. 194.171, F.S., or to order a refund resulting from a change in judgment.[19]
Section 197.182, F.S., would appear to limit its application only to those situations where a
correction to the tax roll would otherwise be permitted.

Therefore, | am of the opinion, until legislatively or judicially clarified that the Department of
Revenue is not authorized to issue refunds that are a result of a change in judgment on the part
of the property appraiser as to the assessed value.

Sincerely,

Robert A. Butterworth
Attorney General
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