Dual-Office Holding/Part-time municipal police officers
Number: AGO 90-15

Date: September 27, 1995
Subject:

Dual-Office Holding/Part-time municipal police officers

Ms. Angi Vinson

Acting Chief of Police

Zolfo Springs Police Department
Post Office Box 162

Zolfo Springs, Florida 33890

RE: DUAL OFFICE HOLDING--LAW ENFORCEMENT OFFICERS--part-time municipal police
officers may not simultaneously serve as full-time police officer in another municipality when he
receives compensation for both positions. s. 5(a), Art. Il, State Const.

Dear Acting Chief Vinson:
You ask substantially the following question:

May a part-time police officer also serve as a full-time police officer in another municipality
without violating the dual office holding prohibition contained in s. 5(a), Art. Il, State Const.

In sum, | am of the opinion that:

A part-time police officer may not also serve as a full-time police officer in another municipality
when he receives remuneration for both positions, without violating the dual office holding
prohibition contained in s. 5(a), Art. Il, State Const.

According to the information supplied to this office, a part-time police officer in your department
IS interested in also working as a full-time police officer in another municipality. As a part-time
police officer with the Town of Zolfo Springs, the certified officer is authorized to arrest without a
warrant and to carry firearms in carrying out his duties.

You indicate that the continued employment of the individual as a part-time police officer of the
Town of Zolfo Springs may or may not be temporary once he becomes a full-time police officer in
the other municipality. During the time he served in both capacities, however, he would be
compensated for both positions.

Section 5(a), Art. I, State Const., provides in part:

"No person shall hold at the same time more than one office under the government of the state
and the counties and municipalities therein . . . ."
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Thus, the Constitution prohibits a person from simultaneously holding more than one "office"
under the state, county or municipal government. The prohibition applies to both elected and
appointed officers. In addition, the Constitution does not require that both offices be within the
same governmental unit.[1]

The Constitution does not define the terms "office" or "officer” for purposes of s. 5(a), Art. II,
State Const. The Supreme Court, however, has stated that the term "office" implies "a delegation
of a portion of the sovereign power to, and the possession of it by, the person filling the office . . .
. The term 'office’ embraces the idea of tenure, duration, and duties in exercising some portion of
the sovereign power . . . ."[2]

This office has on a number of occasions stated that a law enforcement officer is an "officer"”
within the scope of the dual office holding prohibition based upon his exercise of the sovereign
powers of the state.[3] As stated by The Supreme Court of Florida:

"It can hardly be questioned that a patrolman on a city police force is clothed with sovereign
power of the city while discharging his duty. . . . True, he is an employee of the city but he is also
an officer. It is the character of duty performed that must determine his status."[4]

It is the powers that a law enforcement officer exercises, such as the authority to arrest without a
warrant and to carry firearms in carrying out his duties, that characterize the law enforcement
officer as an "officer."” Thus, this office has stated that a part-time auxiliary or reserve police
officer is covered by the provisions of s. 5(a), Art. Il, State Const.[5]

A limited exception to the dual officeholding prohibition for law enforcement functions has been
recognized by the courts.

In Vinales v. State,[6] The Supreme Court of Florida held that s. 5(a), Art. Il, State Const., did not
prohibit the appointment of municipal police officers as state attorney investigators since the
appointment was temporary and no additional remuneration was paid to the police officers for
performing additional criminal investigative duties.

The Second District Court of Appeal in Rampil v. State,[7] expanded the exception. In Rampil,
the court considered whether a municipal police officer also serving as a deputy sheriff was in
violation of s. 5(a), Art. Il, State Const. Although the dual appointment was not temporary, as
was the case in Vinales, the police officer received no remuneration for his duties as deputy
sheriff. The court, thus, concluded that there was no violation of the dual office holding
prohibition.

In construing the above cases, this office has stated that this exception is limited to those
situations in which a law enforcement officer is performing additional law enforcement functions
for no additional remuneration on a temporary or nonregular basis.[8]

In the instant inquiry, the dual appointment may or may not be temporary. However, the police
officer would receive remuneration for serving as a part-time police officer with the Town of Zolfo
Spring and as a full-time police officer with the City of Sebring. Thus, the exception recognized
by the Supreme Court and the Second District Court of Appeal in Vinales v. State, supra, and



Rampil v. State, supra, respectively, would not be applicable.

Accordingly, | am of the opinion that the constitutional dual office holding prohibition would
prohibit a part-time police officer also serving as a full-time law enforcement officer in another
jurisdiction when such officer receives remuneration for both positions.[9]

Sincerely,

Robert A. Butterworth
Attorney General
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