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Dear Mr. Wagner:

You ask substantially the following question:

When the attorney for a municipality seeks to discuss pending litigation to which the city is a
party with the city's governing body in a closed-door meeting pursuant to section 286.011(8),
Florida Statutes, what matters may be discussed?

In sum:

The closed-meeting exemption in section 286.011(8), Florida Statutes, may only be used when
the attorney for a governmental entity seeks advice on settlement negotiations or strategy
relating to litigation expenditures. Such meetings should not be used to finalize action or discuss
matters outside these two narrowly prescribed areas.

Section 286.011(1), Florida Statutes, makes all meetings of any board or commission of any
state agency or authority or of any agency or authority of any county, municipal corporation, or
political subdivision, at which official acts are to be taken, open to the public at all times. During
the 1993 legislative session, subsection (8) was added to section 286.011, Florida Statutes, to
provide:

"Notwithstanding the provisions of subsection (1), any board or commission of any state agency
or authority or any agency or authority of any county, municipal corporation, or political
subdivision, and the chief administrative or executive officer of the governmental entity, may
meet in private with the entity's attorney to discuss pending litigation to which the entity is
presently a party before a court or administrative agency, provided that the following conditions
are met:

(a) The entity's attorney shall advise the entity at a public meeting that he or she desires advice
concerning the litigation.
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(b) The subject matter of the meeting shall be confined to settlement negotiations or strategy
sessions related to litigation expenditures.
(c) The entire session shall be recorded by a certified court reporter. The reporter shall record
the times of commencement and termination of the session, all discussion and proceedings, the
names of all persons present at any time, and the names of all persons speaking. No portion of
the session shall be off the record. The court reporter's notes shall be fully transcribed and filed
with the entity's clerk within a reasonable time after the meeting.
(d) The entity shall give reasonable public notice of the time and date of the attorney-client
session and the names of persons who will be attending the session. The session shall
commence at an open meeting at which the persons chairing the meeting shall announce the
commencement and estimated length of the attorney-client session and the names of the
persons attending. At the conclusion of the attorney-client session, the meeting shall be
reopened, and the person chairing the meeting shall announce the termination of the session.
(e) The transcript shall be made part of the public record upon conclusion of the litigation." (e.s.)

Section 286.011(8)(a), Florida Statutes, provides that it is the attorney for a board or commission
who, at a public meeting, advises the entity that he or she "desires advice concerning the
litigation." It would be advisable, therefore, to allow the attorney for a board or commission to
initiate the use of a strategy or settlement meeting for pending lawsuits, when he or she feels it
would be beneficial.[1]

Section 286.011(8), Florida Statutes, does not create a blanket exception to the open meeting
requirement of the Sunshine Law for all meetings between a public board or commission and its
attorney. The exemption covers a more limited situation than the attorney-client communications
exception recognized for private litigants.[2] Only discussions on pending litigation to which the
public entity is presently a party are subject to its terms. Moreover, such discussions are limited
to settlement negotiations or strategy sessions related to litigation expenditures. In addition, the
other conditions specified by the Legislature must be fully met by a public entity in order to claim
the exemption.[3]

It is well settled that the Sunshine Law was enacted for the benefit of the public and should be
construed liberally to give effect to its public purpose, while exceptions to its terms should be
defined narrowly.[4] The courts of this state and this office have found that application of section
286.011(8), Florida Statutes, is limited only to those persons listed in the statutory exemption,
i.e., the entity, the entity's attorney, the chief administrative officer of the entity, and the court
reporter are the only parties authorized to attend the closed attorney-client session to discuss
pending litigation.[5] Section 286.011(8), Florida Statutes, was not intended to permit non-
designated personnel to discuss settlement matters in private with an agency. As one court
concluded:

This act simply provides a governmental entity's attorney an opportunity to receive necessary
direction and information from the government entity. No final decisions on litigation matters can
be voted on during these private, attorney-client strategy meetings. The decision to settle a case,
for a certain amount of money, under certain conditions is a decision which must be voted upon
in a public meeting.[6]

In Attorney General Opinion 95-06, this office noted that section 286.011(8), Florida Statutes, by



its terms is limited to particular individuals who in their official capacity are authorized to discuss
particular limited subjects. To invoke the exemption in the statute, the governmental entity may
meet with its attorney under the following conditions: (1) the discussion relates to pending
litigation; (2) the entity is presently a party before a court or administrative agency in the pending
litigation; (3) the entity's attorney has informed the entity at a public meeting that he or she
desires advice concerning the litigation; and (4) the subject matter of the meeting is confined to
settlement negotiations or strategy sessions related to litigation expenditures.

In the recent case of Zorc v. City of Vero Beach,[7] the court, acknowledging the dearth of cases
interpreting the scope of section 286.011(8), Florida Statutes, looked to the statute's legislative
history to determine whether the city's action at a closed meeting went beyond the statute's
scope. As the analysis revealed:

"This act is not an attempt to provide a means for government to meet behind closed doors to
accomplish goals out of the sunshine. This act simply provides a governmental entity's attorney
an opportunity to receive necessary direction and information from the governmental entity. No
final decisions on litigation matters can be voted on during these private, attorney-client strategy
meetings. The decision to settle a case, for a certain amount of money, under certain conditions
is a decision which must be voted upon in a public meeting."[8]

The Zorc court noted that other than legislative history, there are few cases defining "settlement
negotiations" or "strategy related to litigation expenditures."[9] However, it concluded that the
city's action in a closed-door meeting authorizing its counsel to include specified language in a
consent decree and to sign any necessary documents in order to settle the city's claim was
formal action requiring a vote at a public meeting. The court stated that the "settlement of a case
is exactly that type of final decision contemplated by the drafters of section 286.011(8) which
must be voted upon in the sunshine."[10]

Thus, it would appear that a closed-door meeting under section 286.011(8), Florida Statutes,
may not be used to discuss or direct a final course of action in a pending lawsuit. While there is
no clearly defined boundary of what may be discussed in such a meeting, the governmental
body should not take advantage of the situation to address matters beyond giving requested
information necessary to carry out "settlement negotiations" or to discuss strategy relating to
litigation expenditures.

In Zorc, the court further considered whether a subsequent open meeting to reconsider the
action taken at a closed-door meeting effectively cured any Sunshine Law violation that may
have occurred. The court initially discussed the basic premise that any meeting in which official
acts are to be taken must be open to the public and no formal action taken otherwise is
considered binding.[11] The court stressed the importance of public participation in the decision-
making process and discussed situations in which subsequent full, open hearings were the only
manner in which to cure defects arising from a Sunshine Law violation.[12] It would not be
advisable, however, to take questionable action in a closed-door meeting under the presumption
that a future, open meeting may be used to cure any defects.[13]

Accordingly, it is my opinion that the exemption in section 286.011(8), Florida Statutes, must be
narrowly read to include only those situations where the attorney for the governmental entity



seeks advice on settlement negotiations and strategy relating to litigation expenditures. Such
meetings should not be used to finalize action or discuss matters outside these two narrowly
prescribed areas.

Sincerely,

Robert A. Butterworth
Attorney General

RAB/tls

-----------------------------------------------------------
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