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JURISDICTION:


Consumer §681.102(4)F.S.

Ryans and McKay v. Genesis Motor America, LLC, 2024-0569/STP (Fla. NMVAB June 23, 2025)
The Consumers leased a 2022 Genesis G70. The lease was for more than one year with the Consumers responsible for having the vehicle repaired.  At the hearing, the Consumers, through their attorney, explained that the Consumers had leased the subject vehicle for 36 months, pursuant to a Florida Motor Vehicle Lease Agreement dated May 13, 2022, which expired on May 13, 2025.  The Consumers asserted that as a result of the expiration of the Lease, the Consumers turned in the subject vehicle in May of 2025 to the “financing company,” Genesis Finance, pursuant to the terms of the Lease, and were no longer in possession of the vehicle.  The Manufacturer asserted no objection to the dismissal of the case since the Consumers were no longer in possession of the vehicle.
Section 681.104(2)(a), Florida Statutes, requires that “[i]f the manufacturer, or its authorized service agent, cannot conform the motor vehicle to the warranty by repairing or correcting any nonconformity after a reasonable number of attempts,” the manufacturer shall “repurchase the motor vehicle and refund the full purchase price to the consumer, less a reasonable offset for use, or, in consideration of its receipt of payment from the consumer of a reasonable offset for use, replace the motor vehicle with a replacement motor vehicle acceptable to the consumer…. Upon receipt of such refund or replacement, the consumer, lienholder, or lessor shall furnish to the manufacturer clear title to and possession of the motor vehicle” (emphasis added).  That provision requires a prevailing consumer in an arbitration hearing to deliver possession of the vehicle to the manufacturer, once the manufacturer complies with the Board’s decision.  In order to satisfy that requirement, the consumer must be in possession of the vehicle or otherwise capable of delivering the vehicle to the manufacturer at the time compliance occurs.

In addition, Section 681.102(4), Florida Statutes, defines a “Consumer” as:

the purchaser, other than for purposes of resale, or the lessee, of a motor vehicle primarily used for personal, family, or household purposes; any person to whom such motor vehicle is transferred for the same purposes during the duration of the Lemon Law rights period; and any other person entitled by the terms of the warranty to enforce the obligations of the warranty.

A consumer who is no longer in lawful possession of the subject vehicle no longer qualifies under any of the definition’s three categories, and therefore cannot qualify as a “consumer” under the Lemon Law.
Because the subject vehicle of the case was no longer in the Consumers’ possession, the Consumers could not return the vehicle to the Manufacturer in the event they were to prevail at hearing, and did not qualify as a “consumer” under the statute.  Accordingly, the Board unanimously found that the Consumers were not eligible for arbitration by this Board.  The decision was consistent with King v. King Motor Company of Fort Lauderdale and Kia Motors of America, Inc., 780 So. 2d 937 (Fla. 4th DCA 2001), which states:
Section 681.112 thus allows for a Chapter 681 damages case in circumstances where a refund or replacement is not an option. Such circumstances might include ... the situation presented in this case, where the consumer cannot take advantage of the refund/replacement option because he cannot furnish clear title to and possession of the motor vehicle. 

The result was consistent with the Arbitration Board cases cited by Kia. Those decisions indicated that when a vehicle was not available for return to the manufacturer, the consumer was not eligible for relief under the Lemon Law arbitration.  The only relief provided for in a Chapter 681 arbitration was the replacement/refund option plus collateral and incidental charges. Replacement or refund requires the purchaser to return the motor vehicle.  The damage remedy was available in circuit court when the arbitration could not provide relief or is otherwise inappropriate.  780 So. 2d at 941

Motor Vehicle §681.102(14), F.S.

Nguyen v. Mercedes-Benz USA, LLC, 2024-0542/FTL (Fla. NMVAB May 20, 2025)
The Consumers leased a 2023 Mercedes-Benz EQE 500.  In anticipation of the Manufacturer’s defense, the Consumers asserted that the vehicle satisfied the statutory definition of a “motor vehicle,” under section §681.102(14), Fla. Stat.  In support, the Consumer testified that her friend was an auto broker who owned and operated a Florida-based auto broker company, facilitated the lease transaction and assisted her in the leasing process of the subject vehicle.  Her friend testified that he was an auto broker and that his Florida-based company assisted clients in locating vehicles, negotiating with dealerships, and completing all the necessary documentation.  He confirmed that he assisted the Consumer in facilitating the leasing of the subject vehicle.  He asserted that (1) he witnessed that the lease documents were sent to the Consumers via overnight delivery and were signed and executed by the Consumers in Florida; (2) his company handled the delivery of the vehicle, which the Consumer accepted in Florida; (3) that a Florida dealership located the vehicle in Kentucky through a national website, and the Kentucky dealership coordinated with the Florida dealership to reach out to the Consumers in Florida; (4) the Consumers never had to travel to Kentucky, and the Consumers did not have any contact with that State; and (5) and that the taxes, tag, and title were processed and paid in Florida.
The Manufacturer asserted that the Consumers were not qualified for repurchase relief under the Lemon Law because the Consumers’ vehicle was not leased in Florida, and as such, the vehicle did not constitute a “motor vehicle” as defined by Florida’s Lemon Law.  The Manufacturer contended that section 681.102(14), Florida Statutes, provides that for purposes of Chapter 681, Florida Statutes, a “motor vehicle” is “a new vehicle … which is sold in this state to transport persons or property ….”  The Manufacturer argued that because (1) the lease originated from a dealership located in Kentucky; (2) the Consumers failed to submit financial documentation indicating that payment for taxes, tag, and title was remitted to the state of Florida; (3) the Consumers failed to provide documentation evidencing the location from which the initial lease payment was transmitted; and (4) and the Consumers failed to produce documentation identifying whether the lease agreement originated from the Florida or Kentucky dealership; and therefore, the vehicle could not be considered to have been “sold in this state.”
Section 681.102(14), Florida Statutes, defines a “motor vehicle” as: 

a new vehicle, propelled by power other than muscular power, which is sold in this state to transport persons or property, and includes a recreational vehicle or a vehicle used as a demonstrator or leased vehicle if a manufacturer’s warranty was issued as a condition of sale, or the lessee is responsible for repairs, but does not include vehicles run only upon tracks, off-road vehicles, trucks over 10,000 pounds gross vehicle weight, motorcycles, mopeds or the living facilities of recreational vehicles. ... 

The Board found, upon evaluating the totality of the circumstances presented in the case, that the Consumers vehicle was “sold in this state” and was therefore a “motor vehicle” as contemplated under section 681.102 (14), Florida Statutes. The Board found particularly compelling that the Consumers were residents of Florida; the auto broker’s role in facilitating the lease was Florida-based; the lease documents were transmitted to and executed by the Consumers from their residence in Florida; that the vehicle was delivered to the Consumers at their Florida residence; and that all applicable state taxes, tag, and title fees were processed within Florida. The Consumers testified that the transaction was intended to be completed in Florida, and that they never traveled to Kentucky nor interacted directly with the out-of-state dealership. The Board noted that the statute did not otherwise define the phrase “sold in this state” and further, did not require purchase from or through a Florida dealer. Therefore, the Manufacturer’s arguments to the contrary were rejected.
Prospect Hemp Company and Martin v. FCA US LLC, 2024-0690/TLH (Fla. NMVAB May 8, 2025)
The Consumers purchased a 2022 Ram 5500 truck.  The Consumer explained that he did not have any weight slips for the vehicle because he could not drive the vehicle when it was loaded; he did not have a Commercial Driver’s License (CDL) and could not drive a vehicle with a weight of more than 26,000 pounds.  He acknowledged that the vehicle was registered in Florida for a weight of 44,000 pounds but explained that he had to do that because the truck, when the trailer was loaded with cars, could not exceed the registered weight.  He also explained that he did not specifically request installation of all the items that were added to the vehicle, but was told that some of the items were necessary and they were added by the installer.  He did not present any testimony as to the actual weight of the vehicle, the items added to the vehicle after purchase, or any other weight amounts set forth by the Manufacturer
The Manufacturer asserted the vehicle was not a “motor vehicle” as defined in Chapter 681, Florida Statutes, and clarified by Rule 2-30.001(2)(d) Florida Administrative Code, which defines “gross vehicle weight” as “the net, curb, or actual weight of the truck, plus the weight of the load normally carried in it, including normal occupant(s), fuel and cargo.”  The Manufacturer’s representative directed the Board to the invoice for the vehicle which listed the shipping weight as 8,293 pounds. Referring to Consumers’ exhibits, he directed the Board to a photograph depicting the truck as it was delivered and another photograph depicting the truck after items had been added to it by the Consumers.  He explained that the vehicle as delivered had two fuel tanks, one that held 52 gallons of diesel fuel and one that held 22 gallons of diesel fuel.  He explained that diesel fuel weighs 7 pounds per gallon and that therefore when the two tanks were filled with diesel fuel 518 pounds were added to the weight of the vehicle.  He then pointed out that the average weight of an adult male in the U.S. was 200 pounds which should be added to the weight of the vehicle for the driver.  He then referred to a “Hitchcrafter’s” receipt which was filed by the Consumers, and which listed the different items that were added to the vehicle after purchase.  The first item listed was a mounting plate for which he explained that he was unable to find an exact weight, but that according to “Google AI” it should weigh between 100 to 120 pounds.  He suggested that the Board use the lowest weight of 100 pounds.  The next item listed was a 34K bolt plate for which he referred to exhibit M-3 which listed the product details for the bolt plate including a weight of 100 pounds.  The next item listed was for a plug and mounting bracket with harness, but no weight was suggested for that item.  The next item on the receipt was for “Poly fenders” which weighed 110 pounds according to an exhibit at M-3.  The next item on the receipt was for front and rear chassis covers which, according to the receipt, were made from diamond cut steel plating and included a trailer hitch with two tie-down handles. He said he could not find an exact weight for these items but suggested that they must weigh at least 100 pounds each and requested that a total of 200 pounds be added to the weight for these items.  The next item listed was for two toolboxes which, according to M-3 weighed 104 pounds each.  The Manufacturer requested that the Board allot 200 pounds for the toolboxes.  The next item on the receipt was for a “transfer tank” which, according to the representative, weighed 55 pounds and held an additional 50-60 gallons of diesel fuel, the diesel fuel would therefore add another 350 or more pounds to the vehicle’s weight.  The Manufacturer suggested that the weight of the transfer tank and the fuel be rounded down to 400 pounds total.  On behalf of the Manufacturer, he pointed out that the total gross vehicle weight including just the items discussed above comes to 10,121 pounds.  He asserted that the 10,121 pounds gross vehicle weight as calculated to this point does not include any weight for the driver’s supplies, luggage, tools or other such items.  He also pointed out that the figure did not include any weight for the trailer, which connects to the bed of the truck, or for any items regularly carried on the trailer.
Section 681.102 (14), Florida Statutes, defines a “motor vehicle” as: 
[A] new vehicle, propelled by power other than muscular power, which is sold in this state to transport persons or property, . . . but does not include vehicles run only upon tracks, off-road vehicles, trucks over 10,000 pounds gross vehicle weight, motorcycles, mopeds or the living facilities of recreational vehicles. 

Rule 2-30.001(2)(d) Florida Administrative Code, defines “Gross Vehicle Weight” as “the net, curb, or actual weight of the truck, plus the weight of the load normally carried in it, including normal occupant(s), fuel and cargo.”
In order for a consumer to qualify for repurchase relief under the Lemon Law, the vehicle which was the subject of the claim must be a “motor vehicle” as defined above.  The Board found that the totality of the testimony and evidence presented in the case supported the conclusion that the gross vehicle weight of the subject truck must be calculated as including 8,293 pounds for the truck, 518 pounds for the fuel in the original equipment fuel tanks, 200 pounds for the driver of the truck, 100 pounds for the mounting plate, 100 pounds for the 34K bolt plate, 110 pounds for the “Poly fenders,” 200 pounds for the front and rear chassis covers, 200 pounds for two toolboxes, 400 pounds for a “transfer tank” and the fuel which goes in it for a gross vehicle weight of 10,121 pounds.  The Board noted that the calculation did not include any weight for the driver’s supplies, luggage, tools, the trailer or the items regularly carried on the trailer.  The Board found that they do not need to consider any additional items as the weight already exceeds 10,000 pounds gross vehicle weight.  The Board therefore made no determination as to any additional items.  Since the gross vehicle weight exceeded the limit set forth in the statute, the truck was not a “motor vehicle” as defined, and the Consumers were not qualified for repurchase relief under the Lemon Law and the case was dismissed.
NONCONFORMITY 681.102(15), F.S.

Pernus Alonso v. American Honda Motor Company, 2024-0869/MIA (Fla. NMVAB June 10, 2025)
The Consumer complained of a front end noise condition in her 2023 Honda Pilot.  The Consumer testified that she was the primary driver of the vehicle and first noticed the noise approximately one month after purchasing the vehicle.  She described the noise as a “tapping,” “clicking” or “clucking” noise emanating from the front end of the vehicle.  She testified that the noise first occurred when she was turning the steering wheel, or going over bumps in the road, or while braking.  She added that while the noise had become intermittent and only occurred while turning the steering wheel since the January 17, 2024, repair visit, it still remained.  She added that she will try and avoid driving on expressways or highways, as she does not feel safe driving the vehicle.  
The Manufacturer asserted the alleged defects or conditions did not substantially impair the use, value or safety of the vehicle, and that any defects or conditions were repaired within a reasonable number of repair attempts.  The Manufacturer’s witness acknowledged that a noise was duplicated at the first repair visit, which lasted from January 17 to February 16, 2024.  She testified that, during that repair visit, a noisy steering wheel cable reel was replaced and the electric power steering was replaced twice, both of which the technicians had deemed the source of the noise.  She believed the noise was gone when the vehicle was returned to the Consumer on February 16, 2024.  When posed as a question to her, she opined that the noise while turning the steering wheel or going over bumps could be the body of the vehicle “flexing.”
The Board found that the evidence established that the front end noise condition substantially impaired the use and value of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  Accordingly, the Consumer was awarded a refund.

Holzi III v. Toyota Motor Sales, USA, Inc., 2024-0838/MIA (Fla. NMVAB June 10, 2025)
The Consumer complained that the curtain shield airbags on both the driver’s and passenger’s side may not deploy in his 2024 Lexus TX 350.  The Consumer testified that, in June 2024, he received written notification from the Manufacturer warning him of a national recall campaign. He stated that the notice warned that the “curtain shield airbags on both the driver’s and passenger’s side may not deploy as intended during certain crashes if the driver or the front passenger windows are rolled down . . . increasing the risk of injury during certain crashes.”  He explained that he called the Manufacturer at the number provided on the recall notice and was told by a representative that he should not present the vehicle to an authorized service agent because no current fix was available.  He also stated that the representative informed him there “shouldn’t be a problem [driving the vehicle], so long as he did not open the windows or the panoramic sunroof.”  However, he stated that, a few weeks later, he learned Toyota/Lexus dealerships had stopped selling like-model vehicles due to the recall campaign.  After learning that, he explained that he limited his use of the vehicle because he believed the dealership’s actions indicated a more serious underlying condition or defect.  He stated that in July 2024, when he contacted the Manufacturer to inquire about the recall campaign fix and a rental vehicle, the Manufacturer informed him that he could drop off the vehicle at the authorized service agent and that the recall campaign would be performed once a fix was available.  He stated that the authorized service agent finally contacted him in November 2024, five months later, informing him that the recall campaign had been performed and to pick up the vehicle.
The Board found that the evidence established that the curtain shield airbags on both the driver’s and passenger’s side potentially not deploying substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  Accordingly, the Consumer was awarded a refund.
REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.:


What Constitutes a Reasonable Number of Attempts §681.104, F.S.; §681.1095(8), F.S.

Espinoza v. Volkswagen/Audi of America, Inc., 2024-0676/MIA (Fla. NMVAB May 5, 2025)
The Consumer complained of an engine malfunction manifesting through illumination of the check engine light in her 2022 Volkswagen Atlas, leased on May 16, 2022.   The vehicle was out of service by reason of repair on January 26, 2024 (1 day); February 14–18, 2024 (5 days); March 5–5, 2024 (11 days); March 20–May 24, 2024 (66 days); and May 28–July 02, 2024 (36 days), for a total of 119 cumulative out-of-service days. 

On June 11, 2024, the Consumer sent written notification to the Manufacturer to advise the Manufacturer that the vehicle had been out of service by reason of repair for 15 or more cumulative days.  The Manufacturer received the notification on June 15, 2024, while the vehicle was at the authorized service agent undergoing repair.  The vehicle remained at the authorized service agent until July 2, 2024, providing the Manufacturer or the authorized service agent with an opportunity for a post-notice inspection or repair.
The Manufacturer asserted the Consumer did not complete mandatory pre-conditions during the Lemon Law rights period as required by statute.  The Manufacturer argued that it did not receive the required motor vehicle defect notification via “registered or express mail” until June 15, 2024, which was after the Consumer’s Lemon Law rights period had expired on May 17, 2024. The Manufacturer concluded that because it did not receive the required notice within the time frame established in §681.104(3), Florida Statutes, the case should be dismissed.
The Board found that the evidence established that the engine malfunction manifesting through illumination of the check engine light substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The issue remaining is whether a reasonable number of attempts were undertaken to correct the engine malfunction manifesting through the check engine light nonconformity.  The statute does not specifically define how many attempts are required before it can be concluded that a manufacturer has had a reasonable number. Section 681.104(3), Florida Statutes, creates a presumption of a reasonable number of attempts; however, a consumer is not required to prove the elements of the statutory presumption to qualify for relief under the Lemon Law.  The Board found the evidence established that the engine malfunction manifesting through the check engine light nonconformity was subjected to repair by the Manufacturer’s authorized service agent on six occasions, totaling 119 days, including one occasion after the Manufacturer received written notification and failed to respond, and the nonconformity was not corrected.  Under the circumstances presented in this case, the Board concluded the Manufacturer had a reasonable number of attempts to conform the vehicle to the warranty and failed to do so.  Accordingly, the Consumer was awarded a refund.

Days Out of Service & Post-Notice Opportunity to Inspect or Repair§681.104(1)(b), F.S.; §681.104(3)(b)1., F.S.

Phipps v. American Honda Motor Company, 2024-0955/ORL (Fla. NMVAB June 20, 2025)
The Consumer complained of a charging system malfunction that resulted in the replacement of the front drive unit; a braking condition that manifested as the brake pedal feeling spongy, the speed of the vehicle reduced to a top speed of 43 miles per hour, and the cruise control feature not operating; and a leaking left front CV axle in his 2024 Honda Prologue. 

The Consumer testified that on August 22, 2024, he brought the vehicle to the authorized service agent for repair and was told that the front drive unit required replacement.  He noted that he was not notified that the repair was completed until September 26, 2024, 36 days later.  He explained that he picked up the vehicle on September 26, 2024; however, just hours later, he observed several new messages appear on the dashboard, including: “brake system failure 43 mph top speed,” “service StabiliTrak system,” and “brake system failure press hard to brake do not drive.”  He stated that he immediately drove the vehicle back to the authorized service agent on September 26, 2024, and was advised that the left front caliper was not sealed properly and needed to be reinstalled; additionally, he was informed that the left front CV axle was leaking grease so a replacement driver-side axle was ordered to be installed at a later date.  He asserted that he picked up the vehicle from that repair on September 28, 2024; however, just a few hours later on that same day, he once again observed several new messages appear on the dashboard, including “service brake assist,” “auto hold unavailable,” and “one pedal driving unavailable use brake for stopping.”  He explained that he drove the vehicle back to the authorized service agent on September 30, 2024, at which time a diagnostic trouble code was found for “hydraulic brake circuit excessive sponginess” and the brakes were bled during that repair visit.  A few weeks later, he received a call from the authorized service agent advising that the replacement driver side axle had arrived; as a result, he brought the vehicle to the authorized service agent on October 19, 2024, at which time the driver side axle was replaced. 
The Manufacturer asserted that some of the days accrued at the Manufacturer’s authorized service agent should not be considered “out-of-service days” as defined in Rule 2-30.001(2)(c), F.A.C.  Regarding the complained-of charging system malfunction that resulted in the replacement of the front drive unit, the Manufacturer’s witness acknowledged that the vehicle was out of service for 36 days in order to complete the repair.  He explained that the Prologue was a new vehicle and it took about three to four days to first diagnose that the front drive unit, which included the battery control module, was “faulty” and required replacement.  Thereafter, he said that the replacement front drive unit was ordered and the authorized service agent was told that it should take “two to three weeks to receive the part” due to a “parts delay.”  When questioned, he could not recall the specific “backorder status.”  He added that the authorized service agent also had to wait to receive software in order to reprogram the new battery control module, “which was a delay of several days.”  He opined that this should have been a “seven to nine day repair,” without the parts delay.
The Board unanimously found that the evidence established that the charging system malfunction that resulted in the replacement of the front drive unit; the braking condition that manifested as the brake pedal feeling spongy, the speed of the vehicle reduced to a top speed of 43 miles per hour, and the cruise control feature not operating; and the leaking left front CV axle, substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The vehicle was out of service by reason of repair of the defects or conditions described above on August 22 through September 26, 2024 (36 days); September 26-28, 2024 (3 days); September 30 through October 2, 2024 (3 days); and October 19, 2024 (1 day), for a total of 43 cumulative out-of-service days.  The Manufacturer’s argument that some of the days accrued at the Manufacturer’s authorized service agent should not be considered “out of service days” was rejected by the Board.  Accordingly, it was presumed that a reasonable number of attempts have been undertaken to conform the motor vehicle to the warranty and a refund was awarded.
Naviwala v. BMW of North America, LLC, 2024-0893/FTL (Fla. NMVAB June 23, 2025)
The Consumer complained of a brake condition in her 2024 BMW X5.  The Consumer’s husband testified that he presented the vehicle to the authorized service agent for repair on   April 20, 2024.  A recall letter pertaining to the vehicle’s brakes was outstanding at that time.  He was informed that the remedy for the brake recall was not yet available.  However, the Manufacturer’s authorized service agent accepted the vehicle for the recall repair on that day, and BMW’s Aftersales Manager approved a rental car while his vehicle was awaiting repair under the brake recall.  He testified that he was told the vehicle was repaired and ready to be picked up on May 30, 2024.

The Manufacturer asserted any defect or condition was repaired within a reasonable number of attempts.  With regard to the days out of service, the Manufacturer’s representative testified that the recall turned “from red to green” on May 28, 2024, meaning the part was available and the recall was ready to be performed on the Consumer’s vehicle that day.  He testified that he was present when the recall was performed on the vehicle on May 29, 2024, and added that, according to the testimony and the repair order, the vehicle was picked up the following day.  He opined that only May 29–30, 2024, the actual dates of repair, should be attributable as days out of service, because the Consumer’s husband should not have brought the vehicle in for repair on April 20, 2024, and should have waited till he received a call from the dealership notifying him the remedy was available.
The Board unanimously found that the evidence established that the brake condition substantially impairs the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  A majority of the Board found that the vehicle was out of service by reason of repair from April 20 to May 30, 2024, for a total of 41 cumulative out-of-service days; the third Board member found the vehicle to have been out of service from May 29–30, 2024, for a total of two days.  Accordingly, the Consumer was awarded a refund.

MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

De Rochemont Jr. v. Jaguar Land Rover North America, LLC, 2024-0763/JAX (Fla. NMVAB June 9, 2025)
The Consumer complained of a passive keyless entry comfort feature that intermittently didn’t work as the Consumer expected in his 2024 Jaguar F-Pace.  The Consumer explained that at times when he tried to open the car by touching the car handle to unlock the car, it didn’t unlock.  He confirmed that at those times, he was always able to unlock the vehicle by pushing the unlock button on the key fob. 

 
The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s witness explained that there were a number of factors that could cause the passive keyless entry feature to not work on occasion, including low voltage of the key fob battery, the key fob not being within three feet of the door handle, approaching the vehicle too quickly for the passive system to detect the key fob, and the vehicle not being able to “see” the key.  He also explained that for the passive keyless entry system to work properly, the door handle should be grasped with the entire hand, rather than just a finger or two.  He also explained that pulling the door handle too fast or too slowly could impact the feature’s functionality.  He also explained that he personally worked on the vehicle and that he did not find any trouble codes, or any other cause for the Consumer’s complaint at that time.
The Board found that the evidence failed to establish that the passive keyless entry comfort feature not working as expected, as complained of by the Consumer, substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, the Consumer’s case was dismissed.


Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S.
Mellman v. Volvo Cars of North America, 2024-0492/WPB (Fla. NMVAB April 11, 2025)
The Consumer complained of a no-start condition in her 2023 Volvo XC60.  The Consumer testified that in January 2024, the vehicle was involved in an accident and sustained impact damage after her husband hit a curb.  Following the impact damage, she explained that the vehicle failed to start and was subsequently towed to the authorized service agent for repairs.  The Consumer complained that, after several repairs were completed, the service advisor informed her that the vehicle again failed to start.  She further testified that the service advisor informed her that multiple batteries had been installed before the vehicle was ultimately repaired and returned to her.  She added that it took nearly ten months for the vehicle to be fully repaired and returned. The Consumer expressed confusion as to how hitting a curb could result in damage severe enough to cause a no-start condition.  She asserted that the severity of the damages suggested a possible underlying condition with the vehicle’s components.  However, she conceded that prior to the accident, she had not experienced any problems related to the no-start condition.  She acknowledged that since the vehicle was returned to her, it had been operating as designed.
A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification, or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat. [emphasis added].  Upon consideration, the Board unanimously concluded that based on the evidence presented, the greater weight of evidence indicated that the complained-of no-start condition was the result of an accident by persons other than the Manufacturer or its authorized service agent.  Specifically, the Board found that the complaint was a result of an accident.  The Board also found that the Consumer failed to present evidence that the no-start condition complaint existed independent of the accident.  Accordingly, the complained-of condition did not constitute a “nonconformity” as defined by the statute and the case was dismissed.
REFUND §681.104(2)(a)(b), F.S.:

Collateral Charges §681.102(3), F.S.
Barr v. FCA US LLC, 2024-0620/PEN (Fla. NMVAB May 1, 2025)
The Consumers requested reimbursement of $42.78 for windshield wiper blades; $266.91 for a replacement tire; and $47.05 to renew the registration for the vehicle, as collateral charges. The Consumer testified that the wiper blades, which were purchased seven months prior to taking delivery of the subject vehicle, were purchased in anticipation of ordering and receiving the vehicle.  She testified that the replacement tire was purchased as a result of a nail getting in the tire, necessitating it being replaced in February of 2024.  The Manufacturer objected to the both the wiper blades and replacement tire, arguing those were wear and tear items, not wholly incurred as a result of the acquisition of the motor vehicle.  The Manufacturer’s representative further objected to the registration renewal, arguing that was an incurred expense that was required by law to register the vehicle and not wholly incurred as a result of the acquisition.
The Consumers’ request of $42.78 for windshield wiper blades; $266.91 for a replacement tire; and $47.05 to renew the registration for the vehicle, were denied by the Board as outside the scope of the definition of collateral charge. §681.102(3), Fla. Stat.
Net Trade-in Allowance §681.102(18), F.S.

Azzarelli v. FCA US LLC, 2024-0908/TPA (Fla. NMVAB June 16, 2025)
In order to purchase the Subject 2023 Jeep, the Buyer’s Order signed by the Consumers, dated July 5, 2023 (the “July 5th Buyer’s Order”), provided that the Consumers paid $3,703.64 in cash and traded in a 2023 Jeep Grand Cherokee motor vehicle, Vehicle Identification Number 1C4RJJBGXP8811711 (the “1st 2023 Jeep”) for which a net trade-in allowance of $47,980.00 was received.  However, at the hearing, the Consumers argued that the 1st 2023 Jeep was not a trade-in, despite the language in the July 5th Buyer’s Order; rather, they asserted that the Subject 2023 Jeep was actually a replacement vehicle for the 1st 2023 Jeep, pursuant to negotiations that the Consumers had with the selling dealership, Jerry Ulm Chrysler Dodge Jeep Ram, because the 1st 2023 Jeep had vehicle defects.  In support, the Consumer explained that the Consumers did not pay any additional money to acquire the Subject 2023 Jeep, and that the only amounts they ever paid were to purchase the 1st 2023 Jeep; therefore, the Consumers provided the Buyer’s Order signed by the Consumers, dated June 13, 2023 (the “June 13th Buyer’s Order), for the 1st 2023 Jeep for purposes of calculating the remedy at the hearing.  As a result, the Consumers sought reimbursement of the cash contribution that they paid to purchase the 1st 2023 Jeep, pursuant to the June 13th Buyer’s Order.
Contrarily, the Manufacturer objected to the reimbursement of any amounts paid by the Consumers to purchase the 1st 2023 Jeep, arguing that the Consumers’ trade of the 1st 2023 Jeep in order to purchase the Subject 2023 Jeep was no different than any other sale transaction, other than the fact that the purchase of the Subject 2023 Jeep occurred about three weeks after the purchase of the 1st 2023 Jeep.  The Manufacturer’s representative testified that when the Consumers experienced problems with the 1st 2023 Jeep, the Consumers contacted the Manufacturer but were “denied a buy back,” explaining that the Manufacturer never offered to repurchase the 1st 2023 Jeep and never offered the Consumers a replacement vehicle.  In support, he pointed the Board to an email to the Consumers from the Manufacturer that was submitted into evidence, which stated: “[p]er previous case manager on 07/12/2023 Explained to customer that she was turned down for the Buy Back, but told that if she decided to get a different vehicle we would add a MX package to the vehicle at no cost for her.”  According to him, after the 1st 2023 Jeep was traded-in by the Consumers, it was repaired and then resold to another consumer, as the 1st 2023 Jeep was never the subject of a lemon law arbitration case.  He asserted that for “customer service” purposes, the selling dealership negotiated the deal with the Consumers, concerning the trade of the 1st 2023 Jeep in order to acquire the Subject 2023 Jeep, which the Consumers chose to do.  He concluded that the July 5th Buyer’s Order clearly provided that the 1st 2023 Jeep was a trade-in vehicle.
A majority of the Board rejected the Consumers’ assertion that the refund calculation for the Subject 2023 Jeep should include the cash contribution paid by the Consumers to purchase the 1st 2023 Jeep, rather than that vehicle’s trade-in value as reflected in the July 5th Buyer’s Order. That majority found that only the July 5th Buyer’s Order, not the June 13th Buyer’s Order, was relevant for the purpose of calculating the refund for the Subject 2023 Jeep.  Thus, in accordance with the July 5th Buyer’s Order, a majority of the Board concluded that the 1st 2023 Jeep constituted a trade-in vehicle, and the Consumers were entitled to a refund of the net trade-in allowance for that vehicle.
Reasonable Offset for Use §681.102(19), F.S.

Barr v. FCA US LLC, 2024-0620/PEN (Fla. NMVAB May 1, 2025)
The base selling/sale price of the vehicle, for the purpose of calculating the statutory reasonable offset for use, was $46,185.00 ($47,185.00 reduced by a manufacturer rebate of $1,000.00).  Mileage attributable to the Consumers up to the date of the New Motor Vehicle Arbitration Board hearing was 28,560 miles (28,724 odometer miles reduced by 11 miles at delivery, and 153 other miles not attributable to the Consumers).  Application of the statutory formula resulted in a reasonable offset for use of $10,992.03.  The Consumers argued the Board should use 25,714 as the mileage for purposes of the reasonable offset for use calculation.  The Consumer stated that 25,714 was the mileage on the vehicle back in February of 2025, which was utilized by the Manufacturer in their settlement to the Consumers at that time.  She testified that, while the parties did come to an agreement on the total amount of the refund back in February of 2025, there was never a finalized settlement agreement because the Manufacturer would not list a specific date or timeline by which the settlement would be completed.  The Manufacturer argued that the mileage should be used as of the date of the arbitration hearing, stating that the parties never had a completed settlement agreement.  Section 681.102(19), Florida Statutes, defines reasonable offset for use as “the number of miles attributable to a consumer up to the date of a settlement agreement or arbitration hearing, whichever occurs first....”  The Board, having found that there was no settlement agreement between the parties, utilized the mileage as of the arbitration hearing for purposes of calculating the reasonable offset for use, as noted above.
MISCELLANEOUS PROCEDURAL ISSUES:
Mellman v. Volvo Cars of North America, 2024-0492/WPB (Fla. NMVAB April 11, 2025)
The Manufacturer received the Notice of Arbitration on October 22, 2024, requiring that the Manufacturer’s Answer be filed by November 11, 2024.  However, the Manufacturer’s Answer was filed on December 2, 2024, 22 days beyond the date required for timely filing.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted inadvertence, mistake or excusable neglect, advising the Board that the Manufacturer employee who initially received the Notice of Arbitration failed to process the claim and timely forward it to the person designated to handle Lemon Law claims.  The Manufacturer stated that upon his receipt of the Notice of Arbitration, he immediately filed the Manufacturer’s Answer. The Consumer objected to the Board’s acceptance of the untimely filed Answer.  Upon consideration, the Board unanimously voted not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and a closing statement.
Bahlawan v. Lucid Group USA, Inc., 2024-0399/FTL (Fla. NMVAB April 23, 2025)
The Manufacturer received the Notice of Arbitration on September 19, 2024, making the Manufacturer’s Answer due to be filed 20 days later, on October 9, 2024.  However, the Manufacturer filed the Answer two days late, on October 11, 2024.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  The Manufacturer asserted that the Answer was filed untimely due to an “inadvertent clerical error,” advising the Board that a mailroom employee mistakenly date-stamped the lemon law packet as received on September 23, 2024, and the Manufacturer used this incorrect date to calculate the due-date for filing its Answer.  The Consumer objected to the Board accepting the untimely filed Answer.  Upon consideration, a majority of the Board voted not to accept the Manufacturer’s Answer, limiting the Manufacturer’s participation in the hearing to cross-examination of the Consumer and a closing statement.
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