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JURISDICTION:

Morbitzer  v. Evolution Electric Vehicle, 2024-0426/STP (Fla. NMVAB January 21, 2025)
The Manufacturer filed a Motion to Dismiss, arguing Evolution was “an assembler and distributor, not a manufacturer.”  Section 681.102(13), Florida Statutes, defines “manufacturer” as: “any person, whether a resident or nonresident of this state, who manufactures or assembles motor vehicles, or who manufactures or assembles chassis for recreational vehicles, or who manufactures or installs on previously assembled truck or recreational vehicle chassis special bodies or equipment which, when installed, forms an integral part of the motor vehicle, a distributor as defined in s.320.60 (5), or an importer as defined in s.320.60 (7).  A dealer as defined in s.320.60 (11)(a) shall not be deemed to be a manufacturer, distributor, or importer as provided in this section” [emphasis added].  When questioned by the Board, Evolution acknowledged that it performed “final assembly” of vehicles and also distributed vehicles to dealers.  The Consumer objected to Evolution’s argument that it was not the Manufacturer in this case, asserting that it was her understanding from Evolution’s website and the Buyer’s Guide that Evolution was the Manufacturer.  Upon consideration of the evidence presented, the Board concluded that because Evolution assembled motor vehicles, and the language “assembles motor vehicles” was specifically contained in the definition of “Manufacturer.”  Evolution’s argument that it was not the Manufacturer was rejected.  Accordingly, the Board unanimously concluded that the case should proceed on the merits before the Board.

Bernstein  v. Jaguar Land Rover North America, LLC, 2024-0393/JAX (Fla. NMVAB February 20, 2025)
At the outset of the hearing the Manufacturer requested that the Board dismiss the Consumer’s claim arguing that a settlement release signed by the Consumer on September 22, 2024, barred her from pursuing any Lemon Law claim.  The Manufacturer claimed that the settlement release indicated that the Consumer was releasing “all claims and rights pertaining to any action” with regard to the vehicle.  The Consumer objected to the request for dismissal of her claim.  Pursuant to §681.115, Florida Statutes, “[a]ny agreement entered into by a consumer that waives, limits, or disclaims the rights set forth in this chapter, or that requires a consumer not to disclose the terms of such agreement as a condition thereof, is void as contrary to public policy.”  Upon consideration, the Board denied the Manufacturer’s request for dismissal.

Motor Vehicle §681.102(14), F.S.

Morbitzer  v. Evolution Electric Vehicle, 2024-0426/STP (Fla. NMVAB January 21, 2025)
The Manufacturer argued that the case should be dismissed because the Consumer’s vehicle was not a “motor vehicle” as defined by the Florida Lemon Law since the vehicle only had a serial number and not a 17-digit VIN.  In response, the Consumer objected, stating that the vehicle was a low-speed vehicle, seated four passengers, had headlamps and seatbelts, reached a top speed of 25 miles per hour and had even reached 28 miles per hour at times.  The Consumer also noted that she drove the vehicle on streets, did not drive the vehicle off-road, and immediately insured the vehicle following her purchase.  Section 681.102(14), Florida Statutes, defines a “Motor vehicle,” in pertinent part, as: “a new vehicle, propelled by power other than muscular power, which is sold in this state to transport persons or property, and includes a recreational vehicle or a vehicle used as a demonstrator or leased vehicle if a manufacturer’s warranty was issued as a condition of sale, or the lessee is responsible for repairs, but does not include vehicles run only upon tracks, off-road vehicles, trucks over 10,000 pounds gross vehicle weight, motorcycles, mopeds, electric bicycles, or the living facilities of recreational vehicles” [emphasis added].  Upon consideration of the evidence presented, the Board concluded that the Consumer’s vehicle fell under the definition of “motor vehicle,” noting that the definition did not specifically exclude the Consumer’s vehicle; therefore, the Manufacturer’s argument that the Consumer’s vehicle was not a “motor vehicle” was rejected.  Accordingly, the Board unanimously concluded that the case should proceed on the merits before the Board.

NONCONFORMITY 681.102(15), F.S.

Lockwood v. Mercedes-Benz USA LLC, 2024-0443/TPA (Fla. NMVAB February 5, 2025)
The Consumer complained of a transmission condition that manifested as a harsh downshift in his 2024 Mercedes-Benz GLS 450.  He testified that shortly after leasing the vehicle he began to experience a “very rough” shift every time the transmission downshifted from “D5 to D4.”  He said that when the problem occurred, it was very concerning because “you get pushed forward in your seat.”  He explained that the problem has gotten worse because now, at times, “it goes directly from five to three and it acts like you’re slamming the brakes on.”  He noted that there have been numerous times when they thought the vehicle would be rear-ended and felt very unsafe in the vehicle.  He testified that he brought the vehicle to the authorized service agent on three occasions to repair the problem but was told during the most recent repair visit in June of 2024 that the problem could not be repaired until Mercedes-Benz released a software update; however, the expected release date for the software update was unknown.  In addition, the Consumer’s wife asserted that she would not drive the vehicle, nor would she allow their son to drive the vehicle, due to the problem.  She explained that she had experienced the problem while riding as a passenger with her husband driving, noting that it was “very jarring” and it “feels like he slams on the brakes.” 
The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s witness testified that the problem the Consumer was experiencing was “uncomfortable,” but not unsafe.  He said that the transmission was working properly, including all the gears, but the software needed to be updated so that the shifting becomes smoother.  He explained that during the Consumer’s three repair visits, the authorized service agent performed adaptations, which was like a reset, to try to smooth out the shifts; however, those adaptations were not successful because the vehicle’s “software is not learning the adaptation values.”  He opined that once the recently-released software update was performed on the Consumer’s vehicle, the problem would be corrected. 
The Board found that the evidence established that the transmission condition that manifested as a harsh downshift substantially impaired the use and value of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer's assertion to the contrary was rejected.  Accordingly, the Consumer was awarded a refund.
Macdonald v. Ford Motor Company, 2024-0511/STP (Fla. NMVAB March 6, 2025)
The Consumer complained of a disengagement of the right front wheel assembly, causing him to lose control of his 2023 Ford F-150.  The Consumer testified that he chose to purchase an F-150 because he had seen many of them used as fleet vehicles, and saw it as a sign of their quality.  He testified that he purchased the vehicle in question as sold by the dealership, as it appeared on the dealership lot; upgrades to the vehicle had already been made, and the only addition he made to the vehicle was a truck bed liner after purchase.  He testified that it was his understanding that he was purchasing a Ford vehicle, and that he has never had any contact with “Waldoch.”  While he was aware of the upgrades made to the vehicle, he testified that he did not make a special request for the upgrades, was not separately charged for the upgrades, was not told that there was a separate warranty associated with those upgrades, and had the vehicle repairs performed by the Manufacturer’s authorized service agent.  With regard to the problem experienced with the vehicle, he testified that he was driving home when he suddenly, without warning, “heard what sounded like an explosion” and saw smoke and debris “flying everywhere.”  He indicated that he immediately lost control of the vehicle, swerved into the opposite lane, managed to regain control of the vehicle, and had to “muscle” it to the side of the road.  He exited the vehicle and backed away, concerned about a potential explosion because of the amount of smoke, but was ultimately able to see that the vehicle was severely tilted to one side, with the right front tire disengaged from the vehicle.  A tow truck was called and the vehicle was towed to the same Ford dealership he purchased the vehicle from, where repairs were performed by the Manufacturer’s authorized service agent. 

The Manufacturer asserted the alleged nonconformity was the result of an unauthorized modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.  More specifically, the Answer alleged that the “issue was the result of the modification performed by Waldoch.  It was not the result of a defect in Ford warranted parts or workmanship.  Ford has paid no warranty claim on the vehicle.”  The Manufacturer’s witness testified that the suspension on the Consumer’s vehicle was put on that vehicle by “Waldoch,” and that AutoNation Ford of Bradenton was also an “authorized service agent” for Waldoch.  He acknowledged that AutoNation Ford of Bradenton had a contractual relationship with both Ford and Waldoch.  According to him, it was AutoNation’s job to determine “whether [a problem] is a Ford failure, or a Waldoch failure, or a Rocky Ridge, whoever manufactured that build ….”  He testified that the repairs performed on the Consumer’s vehicle were made under a warranty provided by Waldoch, and were billed to and fully paid for by Waldoch.  In other words, all repairs were performed by Ford’s authorized service agent in their role as Waldoch’s service agent.  In terms of the difference between a “regular” Ford F-150 and the Consumer’s F-150, he acknowledged that other than the suspension and tires and a few “branding” stickers, the Consumer’s vehicle was a Ford F-150.
A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat.  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C.

The Board found that the evidence established that the disengagement of the right front wheel assembly, causing the consumer to lose control of the vehicle, substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer had alleged that it had no responsibility for the problem experienced by the Consumer because it “was the result of the modification performed by Waldoch … not the result of a defect in Ford warranted parts or workmanship [and] Ford has paid no warranty claim on this vehicle”; in other words, the defect or condition alleged was the result of an unauthorized modification or alteration of the vehicle and therefore cannot be a “nonconformity” for purposes of this proceeding against the Manufacturer.  The argument, however, ignored the final words of the definition of “nonconformity”: a defect or condition that substantially impairs the use, value or safety of the motor vehicle, but does not include a defect or condition that results from … modification[ ] or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat.  In this case, the evidence showed that the Consumer went to a Ford dealership and purchased a Ford vehicle.  At the time of purchase, that vehicle had an upgraded suspension and tires.  While the Manufacturer had argued that the Consumer had a separate warranty provided by “Waldoch,” no evidence supporting that claim was provided.  Waldoch did pay for the repairs to the vehicle; but under what warranty, under what terms and conditions, and on whose behalf, was not clear.  The authorized service agent acknowledged that it had a contractual relationship with the third party in question.  But the vehicle was sold to the Consumer as a Ford vehicle, from a Ford authorized dealership, with the modifications included in the sales price of the vehicle.  The “alteration or modification” of the Consumer’s vehicle, before sale, was carried out on behalf of either the manufacturer or its authorized service agent, and was therefore a “nonconformity” for purposes of Chapter 681, Florida Statutes.  The Manufacturer’s argument to the contrary was rejected and the Consumer was awarded a refund.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Bragaru  v. Volkswagen/Audi of America, Inc., 2024-0563/TPA (Fla. NMVAB March 17, 2025)
The Consumer complained that the remote start and the remote lock and unlock features were inoperable while utilizing the Volkswagen mobile application (“VW app”) in his 2022 Volkswagen Atlas. The Consumer testified that about six months after purchasing the vehicle, he was no longer able to remote start, lock or unlock the vehicle from the VW app on his cell phone. He stated that for the first six months of ownership, he did not have a problem utilizing those features from the VW app.  He explained that the authorized service agent told him at every repair visit that they could not identify a problem with the vehicle and, at their suggestion, he tried reinstalling the VW app on his cell phone, utilizing a different cell phone, and performing all cell phone and VW app updates; however, according to him, those features were still not working from the VW app.  While he acknowledged that he was able to remote start, lock and unlock the vehicle with no problems using the vehicle’s key fob, he said that remote starting the vehicle from the key fob was not desirable for him because the key fob must be within a close range of the vehicle, roughly 10 to 20 feet, in order to work.  He asserted that he purchased the vehicle specifically for the remote start from the VW app feature, because the Florida climate was very hot and he liked to remote start the vehicle in order to cool the vehicle with the air conditioner before placing his children inside the vehicle. 

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that he reviewed the repair orders in preparation for the hearing.  Regarding the Consumer’s complaint that the remote start and the remote lock and unlock features were inoperable while utilizing the VW app, he opined that the complaint was not a defect with the vehicle, rather it was a problem related to the VW app.  He explained that the vehicle was inspected for this complaint on four occasions, at two different authorized service agents, and no problem was ever identified with the vehicle.  He stated that during the repair visits on August 17, 2023, November 28, 2023, July 26, 2024, and August 7, 2024, no diagnostic trouble codes were found and all system were working properly, including the starting system, the remote starting system, and the locking system.  He said that when the Consumer used the VW app to communicate with the vehicle it went through a call module in the vehicle.  He stated that the authorized service agent also confirmed that the vehicle’s call module was working properly.  He noted that the Manufacturer did not have the ability to check the VW app to see if the app was working properly, explaining that the software for the VW app was written by a third party, not the Manufacturer.  He concluded that the remote start, lock and unlock features in the vehicle were operating properly, as there was no problem utilizing those features from the vehicle’s key fob.
The Board unanimously found the evidence failed to establish that the inoperability of the remote start and the remote lock and unlock features while utilizing the VW app, as complained of by the Consumer, substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, the Consumer’s case was dismissed.
JSS27 LLC and Kiyani  v. Jaguar Land Rover North America, LLC, 2024-0546/WPB (Fla. NMVAB February 28, 2025)
The Consumers complained of a noise coming from the dashboard area in their 2024 Land Rover Range Rover.  The Consumer testified that each time he drove the vehicle over fifteen miles per hour, he heard a “steaming” or “sizzling” noise coming from the vehicle’s dashboard area.  He opined that at the second repair attempt on April 24, 2024, he test-drove the vehicle with the technician, who confirmed a noise was present in the dashboard area.  He stated that the technician said that he believed the noise was coming from the anti-lock braking system (ABS) pump.  Despite several repair attempts, he stated that the noise persisted as of the hearing date and asserted that the ABS pump must be replaced to correct the problem.  However, he acknowledged that the repair orders did not reflect that the complained-of noise was related to the ABS pump or the braking system and conceded that he has never experienced any problems related to the braking system. 
The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value, or safety of the motor vehicle.  The Manufacturer’s witness testified that he reviewed all the repair orders and spoke to the technician who inspected and/or performed repairs to the vehicle at each repair attempt in anticipation of the hearing.  Although he acknowledged that the complained-of noise that came from the dashboard area was verified by the technician, he asserted that the noise was a normal characteristic of the vehicle.  He explained that during the second repair attempt in April 2024, the technician confirmed that a noise was coming from the dashboard area.  He explained that based on the Consumers’ description of the noise, the technician followed a technical bulletin to eliminate “wind noise” coming from the dashboard area by realigning a corner window panel on the driver’s door near the dashboard area.  He added that during the technician’s inspection of the vehicle, there were no faults found related to the ABS pump.  However, when the Consumers returned to the authorized service agent in June 2024 with the same noise complaint, he said that the technician opened a technical assistance case requesting diagnostic assistance from the Manufacturer’s North American engineers.  He added that the technician also sent a recording of the noise coming from the dashboard area to the engineers for analysis.  He explained that, following the North American engineers’ recommendations, the technician test drove like-model vehicles and verified that the same noise heard in the subject vehicle’s dashboard area was also present in those like-model vehicles.  The technician concluded that the noise in the dashboard area was a normal characteristic of the vehicle, and that the vehicle was operating as designed.  At the final repair attempt in July 2024, he explained that the technician again opened a technical assistance case, this time requesting diagnostic assistance from the Manufacturer’s United Kingdom (UK) engineers.  He added that the technician also sent a new recording of the noise coming from the dashboard area to the engineers for analysis.  He explained that the Manufacturer’s UK engineers confirmed that the noise coming from the dashboard area was a normal characteristic of the vehicle, attributing the noise to small electric fans inside of the dashboard that were operating as designed.  Based on the information on the repair orders, he concluded that the vehicle was operating as designed.
A majority of the Board found that the evidence failed to establish that the noise coming from the dashboard area complained of by the Consumers substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, the Consumers’ case was dismissed. 

Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S.

Vannozzi v. Mercedes-Benz USA LLC, 2024-0519/MIA (Fla. NMVAB March 11, 2025)
The Consumer complained of a thumping and vibration while driving on the highway in her 2022 Mercedes-Benz E450C.  The Consumer testified that when driving on the highway at 65-70 miles per hour (mph), she felt constant thumping in the floorboard under her feet, as if she was driving on a road with indentations designed to prevent drivers from veering off the side of the road.  She said that at the same time she felt thumping in the floorboard, she experienced vibrations in the steering wheel.  She said that throughout the course of the repair history, the technicians found bent wheels and “out of round” tires that needed to be replaced.  She said that she was informed that the characteristics of her vehicle’s low-profile AMG tires and soft AMG rims are “why these issues happen.”  She said that at one point, the Manufacturer offered to replace her AMG wheels with wheels that have a smaller rim and replace her AMG tires with “normal tires,” which are installed on most vehicles. 

The Manufacturer asserted the alleged nonconformity was the result of outside influence.  The Manufacturer’s witness testified that he was involved with the vehicle at each repair attempt.  He explained that an “AMG line wheel with a low-profile high-performance AMG tire” was designed to be lightweight to enhance the performance of the vehicle.  He said that during the repair visits, the authorized service agent found multiple tires to be “out of round,” explaining that the tires were not perfectly round due to some type of impact to the tire and needed to be replaced.  He said that an “out of round” tire can cause the Consumer to feel vibration when driving. Additionally, he said that during the repair visits, the technicians determined that three of the vehicle’s wheels were bent, which was caused by some type of impact to the wheel like debris on the road.  He said that at the first repair attempt in March 2024, the technician found that two wheels were bent.  He said that at the second attempt in early April 2024, the technician replaced both front wheels.  He said that at the third repair attempt in mid-April 2024, the technician replaced the passenger rear wheel and performed an alignment, explaining that a vehicle becomes out of alignment if there was some type of impact to the vehicle.  He said that at the fourth repair attempt in May 2024, the technician replaced the front driver’s side tire and balanced all four wheels.  Finally at the last repair attempt in July 2024, he said that the technician replaced the front passenger tire and balanced all four tires.  He asserted that AMG wheels with low profile tires are more susceptible to damage, and said it was common for drivers in Miami to have impact damage to their tires and wheels.  A second Manufacturer’s witness testified that “the only plausible cause” of bent rims and “out of round tires” was “an outside influence,” explaining that a “rim will not bend or deform on its own” and “a tire won’t go out of round on its own.”  He confirmed that Miami drivers were more likely to have bent rims due to road hazards in Miami. He also confirmed that the Manufacturer offered to switch out the Consumer’s AMG wheels with wheels that have a smaller diameter, which “increases the actual height of the tire” and “results in more cushion between the road and the wheels.”

A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat.  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C.

Upon consideration of the evidence presented, the Board unanimously found that the greater weight of the evidence supported the Manufacturer’s affirmative defense that the damage to the tires and wheels that was causing the Consumer’s complaint of thumping and vibration on the highway was the result of an outside influence and was not caused by the Manufacturer or its authorized service agent; as such, the complaint did not constitute a nonconformity as defined by the statute.  Accordingly, the Consumer’s case was dismissed. 

Lavine v. BMW of  North America, LLC, 2024-0389/WPB (Fla. NMVAB March 28, 2025)
The Consumer complained of damage to the engine and several engine components; a defective temperature sensor control system manifesting through erroneous temperature readings; and a noise from the front left side when turning the steering wheel, in his 2022 BMW M240xi.
Regarding the damage to the engine and several of the engine components, the Consumer testified that while driving on September 13, 2022, he noticed a warning message flash on the vehicle’s instrument cluster indicating that the oil level was low and to stop driving. The Consumer acknowledged that although he noticed the warning message, he did not immediately stop the vehicle, and instead drove home.  He said that he then contacted BMW, which arranged for a tow truck to transport the vehicle to the nearest authorized service agent the following day, September 14, 2022.  At this repair visit, the technician informed him that the engine had to be replaced.  He explained that the technician advised him that the Manufacturer’s warranty would not cover the cost for the engine replacement because the evidence indicated that the vehicle had been in an accident that had caused impact damage to the oil cooler, located on the undercarriage of the vehicle, resulting in an oil leak and subsequent oil starvation of the engine.  However, the Consumer asserted that the damage to the oil cooler was likely caused by the tow truck driver while loading the vehicle onto the tow truck.  He added that he did not recall driving over any object that could have caused such damage to the undercarriage.  He acknowledged that his automobile insurance covered the cost of the engine replacement.  The Consumer also complained that in October 2023, he began experiencing several problems related to failed engine components.  He stated that in October 2023, he noticed an engine warning light on the instrument cluster with a message indicating that the vehicle was two quarts low on oil.  He said that after refilling the oil and starting the vehicle, he observed “heavy smoke” from the tailpipe. Although the vehicle was subjected to repair in October 2023 by the authorized service agent, he stated that smoke continued to emit from the tailpipe until the November 2023 repair attempt. Additionally, in November 2023, he complained that the vehicle idled “funny.”  He stated that in April 2024, he noticed a “drivetrain malfunction” warning message appeared on the vehicle’s instrument cluster.  Regarding the complained-of defective temperature sensor control system manifesting through erroneous temperature readings, the Consumer testified that the vehicle was equipped with a climate control feature that automatically adjusted the air conditioning to his preferred setting of 74 degrees Fahrenheit.  However, he explained that in October 2023, he noticed that the vehicle’s display screen reflected temperature readings of under 60 degrees Fahrenheit when the outside temperature was significantly higher, causing the climate control system’s failure to automatically adjust the air conditioning temperature to his preferred setting. He added that the authorized service agent advised him that the Manufacturer’s warranty would not cover the diagnostic or the repair of the temperature sensor control system because the technician attributed the problem to a second accident that resulted in impact damage to the right front side of the vehicle.  However, he opined that accident could not have caused the erroneous temperature readings, as it was a minor “fender bender” that resulted in only cosmetic damage to the vehicle.  He asserted that the erroneous temperature readings were instead related to an electrical malfunction within the vehicle’s instrument cluster.  Regarding the noise when turning the steering wheel, the Consumer testified that since April 2024, he heard a crackling noise coming from the vehicle’s front left side each time he turns the steering wheel right.  He stated that, to date, the authorized service agent had not addressed this problem.

The Manufacturer asserted the alleged nonconformity was the result of an accident, abuse, neglect or unauthorized modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.  The Manufacturer’ representative testified that he was familiar with the vehicle and was present at the June 2024 final repair attempt.  The Manufacturer asserted that in September 2022 the vehicle was involved in an accident that caused damage to the engine and several of its components.  In support, the Manufacturer presented a video recorded during the technician’s inspection at the September 2022 repair attempt, showing impact damage to the oil cooler that resulted in an oil leak and subsequent engine oil starvation. Contrary to the Consumer’s testimony that he saw only one warning message flash on the instrument cluster, the representative noted that the vehicle’s stored codes indicated that the warning message “stop driving [ ] due to oil pressure loss” had flashed on the instrument cluster four times, within a span of a few minutes on September 13, 2022.  Additionally, contrary to the Consumer’s assertion that the tow truck driver caused the oil cooler damage, he asserted that the vehicle’s stored codes of the warning messages confirmed that the oil cooler damage had occurred prior to September 14, 2022, when the vehicle was towed to the authorized service agent.  He explained that at the September 2022 repair attempt, the technician repaired the oil cooler and refilled it with oil.  However, upon starting the engine, the technician heard the engine knocking and subsequently determined that the engine was damaged due to oil starvation, necessitating an engine replacement.  Based on the need to replace the engine, he stated that the technician also recommended that several engine components be replaced.

He  further asserted that the replacement of multiple engine components after the first repair visit in September 2022 was also related to the September 2022 accident, since the oil starvation not only affected the engine, but also its components.  Regarding the “heavy smoke” emitting from the tailpipe, he explained that at the October 2023 repair attempt, the technician replaced the engine valve cover because a cracked engine valve cover was a “common cause of smoke in the [tailpipe] exhaust.”  However, when the Consumer returned to the authorized service agent in November 2023 due to continued smoke emitting from the tailpipe, he explained that the technician attributed the problem to a premature turbocharger failure resulting from oil starvation. He further explained that the oil-starved turbocharger caused premature wear to the shaft of the compressor wheel and turbine, which led to oil leaking directly into the exhaust, producing smoke from the tailpipe.  Regarding the “funny” vehicle idle, he stated that at the November 2023 service visit, the technician diagnosed the vehicle with a faulty spark plug and cylinder three coil, both of which caused the idling problem.  He further explained that the technician found that oil from the failed turbocharger had leaked oil onto the spark plug, causing it to fault, which also caused the cylinder three coil to fault.  Moreover, he said that the technician found that the oxygen sensor had also faulted due to oil contamination from the turbocharger’s oil leakage. Regarding the complained-of drivetrain warning message, he explained that at the April 2023 repair attempt, the technician determined that the cylinder four coil had faulted, which triggered the drivetrain warning message to appear on the instrument cluster.  He opined that typically it was unnecessary to replace more than one spark plug and engine coil.  He asserted that the individual failures of the spark plugs, and engine coils were indicative of a broader, undiagnosed condition of the engine components, likely attributable to damage caused by engine oil starvation. He stated that as a goodwill gesture, the Manufacturer covered the costs of replacing the turbocharger, the oxygen sensor, and all the spark plugs and engine coils. 

Regarding the defective temperature sensor control system manifesting through erroneous temperature readings, he attributed the problem to a second accident that caused impact damage to the front right side of the vehicle.  In support, the Manufacturer presented a Carfax report, confirming that an accident occurred in July 2023, as well as a video recording from the technician’s inspection at the November 2023 repair attempt, that showed impact damage to the temperature sensor and the front right side bumper, wheel trim, and headlight that resulted from the accident.  He explained that the impact of the accident caused the repositioning of the temperature sensor, which resulted in erroneous temperature readings.  Although, he said that the Manufacturer’s warranty would not cover the costs for additional diagnostics of the temperature sensor and the recommended repair at the November 2023 service visit, he explained that at the April 2024 repair attempt, the Manufacturer authorized a diagnostic inspection and replacement of the instrument cluster, which corrected the erroneous temperature readings, as a goodwill gesture to the Consumer.  Finally, regarding the crackling noise when turning the steering wheel, he attributed the problem to a third accident discovered during the technician’s inspection at the October 2023 repair attempt, and presented a third video recording taken during that repair attempt. The video recording showed that the Consumer had hit a parking curb, evidenced by yellow paint and scraping on the undercarriage, that resulted in impact damage to the control arms.  He attributed the noise that the Consumer heard when turning the steering wheel right to the damaged control arms.  He explained that impact damage to the control arms typically caused the worm gear tooth to chip, which could lead to steering wheel problems.  He added that the Manufacturer’s warranty would not cover the suspension system repairs because the damage resulted from impact damage related to a third accident. 

A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat. [emphasis added].  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C. 

Upon consideration of the evidence presented, the Board unanimously found that the greater weight of the evidence supported the Manufacturer’s affirmative defense that the Consumer’s complaints of the damage to the engine and several engine components resulting from oil starvation; defective temperature sensor control system manifesting through erroneous temperature readings; and crackling noise when turning the steering wheel, were the result of an accident caused by persons other than the Manufacturer or its authorized service agent. Accordingly, the complained-of problems did not constitute a “nonconformity” as defined by the statute, and the Consumer’s case was dismissed.
REFUND §681.104(2)(a)(b), F.S.

Gauthier v. FCA US LLC, 2024-0549/MIA (Fla. NMVAB February 6, 2025)
The Consumer’s 2022 Jeep Grand Cherokee was declared a “Lemon” by the Board.  Although the Manufacturer did not voice any objection to the deduction of the $7,500.00 rebate for purposes of calculating the offset for use, the Manufacturer later requested that the $7,500.00 be deducted from the refund that the Manufacturer would be required to pay to the Consumer.  The Manufacturer asserted that because the Consumer had received cash from the Federal government through a rebate program, the Manufacturer’s statutory obligation to the Consumer should, in fairness, be reduced by the same amount.
The Board rejected the Manufacturer’s request to deduct $7,500.00 from its refund obligation to arguably account for the Federal government rebate received by the Consumer.  The Board found no statutory basis for deduction of the rebate from the Consumer’s refund based on the Manufacturer’s “fairness” argument.
Mosquera v. FCA US LLC, 2024-0423/MIA (Fla. NMVAB February 11, 2025)
The Consumer’s 2022 Jeep Wrangler UNL was declared a “Lemon” by the Board.  The Consumer requested reimbursement of $7,500.00 for the clean vehicle tax credit that he used towards the purchase of the vehicle, explaining that this credit was a one-time credit for first-time buyers who purchase an electric vehicle, which cannot be used toward the purchase of a second vehicle.  The Board denied the Consumer’s request for reimbursement of $7,500.00 for the clean vehicle tax credit that he used towards the purchase of the vehicle. §681.104(2)(a), Fla. Stat.
Lopes v. BMW of North America, LLC, 2024-0449/WPB (Fla. NMVAB February 24, 2025)
The Consumer’s 2024 BMW X5 was declared a “Lemon” by the Board.  The Consumer requested to be reimbursed for the value of the “sales tax advantage” he received in purchasing the vehicle as a result of using the trade-in to purchase the vehicle.  The Manufacturer objected to the Consumer’s request.  The Consumer’s request to be reimbursed for sales tax-related damages he asserted he had suffered was denied as outside of the Board’s authority. §681.102(3), Fla. Stat.

Incidental Charges §681.102(7), F.S.

Petit Pabon and Barretta  v. Toyota Motor Sales, U.S.A., Inc., 2024-0662/ORL (Fla. NMVAB March 19, 2025)
The Board found the Consumers’ 2024 Toyota Corolla to be a “Lemon” due to a steering and suspension condition that manifested intermittently as a pronounced noise and vibration from the front passenger side of the vehicle and the steering wheel.  The Consumers requested reimbursement of $5,653.50 for a rental vehicle from October 28, 2024, through March 3, 2025, as an incidental charge.  The Consumers testified that during that period they have made 15 weekly payments of $376.90 to Avis, totaling $5,653.50, in order to rent a vehicle. The Consumers acknowledged that their vehicle was not subjected to repair during this time and that they continue to drive their vehicle about 20 miles each week; however, they said that they chose to rent a vehicle from Avis because they remained uncomfortable driving their vehicle due to safety concerns.  The Manufacturer objected to reimbursement of the rental charges, asserting that if the Consumers had taken their vehicle to the authorized service agent for repair, then a loaner vehicle would have been provided to them at no charge for the duration of the repair.  In response, the Consumers stated that they were not aware that the authorized service agent would have provided them with a loaner vehicle if they had brought their vehicle in for repair again, albeit acknowledging that the authorized service agent had previously provided them with loaner vehicles when their vehicle was subjected to repair in June and August of 2024.
Upon consideration, a majority of the Board found that the Consumers’ request to be reimbursed $5,653.50 for a rental vehicle from October 28, 2024, through March 3, 2025, was denied, because the Consumers acknowledged that their vehicle was not subjected to repair during that time period, that they continued to drive their vehicle about 20 miles each week during that time period, and that they never sought to receive a loaner vehicle from the authorized service agent during that time period by bringing their vehicle in for repair again. §681.102(7), Fla. Stat. 

Reasonable Offset for Use §681.102(19), F.S.

Zuluaga  v. Volkswagen/Audi of America, Inc., 2024-0528/MIA (Fla. NMVAB February 3, 2025)
The Consumer’s 2022 Audi Q3 was declared a “Lemon” by the Board.  When calculating the reasonable offset for use, mileage attributable to the Consumer up to the date of the BBB AUTO LINE hearing was 42,083 miles (42,204 odometer miles reduced by 13 miles at delivery, and 108 other miles not attributable to the Consumer).  The Manufacturer, while acknowledging the issue was outside of the Board’s jurisdiction, noted that the Consumer put approximately 14,000 miles on the vehicle after the BBB AUTO LINE hearing and that it was inequitable to use the mileage at the time of the BBB AUTO LINE hearing and not to use the mileage as of the date of this hearing for purposes of calculating the offset for use.  The Board chairperson noted the objection and agreed that it was beyond the scope of the Board’s jurisdiction to consider the issue raised by the Manufacturer.
Cacioppo  v. Volkswagen/Audi of America, Inc., 2024-0500/PEN (Fla. NMVAB March 31, 2025)
The Consumer’s 2022 Volkswagen Taos was declared a “Lemon” by the Board.  When calculating the reasonable offset for use, mileage attributable to the Consumer up to the date of the BBB AUTO LINE hearing was 26,620 miles (27,058 odometer miles reduced by 11 miles at delivery, and 427 other miles not attributable to the Consumer).  Application of the statutory formula resulted in a reasonable offset for use of $6,755.05.  The Manufacturer objected to the Board utilizing the mileage at the time of the BBB AUTO LINE hearing and requested that the Board utilize the mileage as of the date of this hearing for purposes of calculating the offset for use.  The Manufacturer asserted that, as several months had passed since the BBB AUTO LINE hearing, it was inequitable to utilize the mileage as of that date.  The Manufacturer’s objection to utilizing the mileage as of the BBB AUTO LINE hearing was rejected by the Board.
MISCELLANEOUS PROCEDURAL ISSUES:
Wynn  v. American Honda Motor Company, 2024-0481/JAX (Fla. NMVAB January 10, 2025)
The Manufacturer’s Answer was due to be filed September 9, 2024, but was never filed.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer was unable to offer a reason why the answer was not timely filed.  The Consumers objected to the Manufacturer being permitted to assert any defenses at the hearing.  Upon consideration, a majority of the Board voted that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumers, cross-examination of the Consumers’ witnesses, and a closing statement.
Santana  v. Tesla Motors, Inc., 2024-0447/MIA (Fla. NMVAB February 28, 2025)
The Manufacturer’s Answer was due to be filed on September 26, 2024, but was not filed until September 27, 2024.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted inadvertence, mistake or excusable neglect, and stated that there was an “administrative oversight at headquarters” that caused the failure to process the claim timely.  The Consumer did not state a position.  Upon consideration, the Board ruled not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and a closing statement.
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