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JURISDICTION:

Allison v. FCA USA, LLC, 2024-0126/ORL (Fla. NMVAB November 12, 2024)
The Consumer purchased a 2022 Jeep Grand Wagoneer in Clermont, Florida on January 5, 2022.  On March 6, 2024, the Consumer filed a Request for Arbitration with the Board, seeking a refund.
The Manufacturer asserted that the Consumer's case should be dismissed because it was not timely filed with the Florida New Motor Vehicle Arbitration Board.  Section 681.109(4), Florida Statutes, states that “[a] consumer must request arbitration before the board with respect to a claim arising during the Lemon Law rights period no later than 60 days after the expiration of the Lemon Law rights period, or within 30 days after the final action of a certified procedure, whichever date occurs later.”  The Lemon Law rights period is defined under section 681.102(9), Florida Statutes, as “the period ending 24 months after the date of the original delivery of a motor vehicle to a consumer.”  In order to determine whether the Consumer’s claim was timely filed, the Board must first calculate the Lemon Law rights period.  In this case, the date of delivery of the vehicle took place on Wednesday, January 5, 2022.  The Board looked to Rule 2.514, Florida Rules of Judicial Administration, for instructions on how to calculate the start of the Lemon Law rights period. Rule 2.514(a)(1)(A), Florida Rules of Judicial Administration, provides that “[w]hen the period is stated in days or a longer unit of time: begin counting from the next day that was not a Saturday, Sunday, or legal holiday.”  Because the date of original delivery was Wednesday, January 5, 2022, the next day that was “not a Saturday, Sunday, or legal holiday” on which to begin the count was Thursday, January 6, 2022.  By this calculation, the Consumer’s Lemon Law rights period started on Thursday, January 6, 2022, and ended 24 months later on Friday, January 5, 2024.  Secondly, in order to determine whether the Consumer’s claim was timely filed, the Board must calculate the “60 days after the expiration of the Lemon Law rights period.”  The Board again looked to Rule 2.514, Florida Rules of Judicial Administration, for instructions on how to calculate this 60-day period.  Because the Lemon Law rights period ended on Friday, January 5, 2024, the next day that was “not a Saturday, Sunday, or legal holiday” on which to begin the 60-day count was Monday, January 8, 2024.  By this calculation, day 60 fell on Thursday, March 7, 2024.  Accordingly, the Board found that the Consumer’s Request for Arbitration, filed on March 6, 2024, during the 60-day period after the expiration of the Lemon Law rights period, was timely filed.  The Manufacturer’s assertion to the contrary was rejected.

Consumer §681.102(4)F.S.

Secu v. Mercedes-Benz USA, LLC, 2024-0280/FTL (Fla. NMVAB October 18, 2024)
The Consumer purchased a 2023 Mercedes-Benz Sprinter in Gainesville, Florida.  The Manufacturer argued that because the Consumer used the vehicle primarily for business purposes, the Consumer did not meet the statutory definition of “consumer”, as defined in Section 681.102(4), Florida Statutes
In order to be eligible for the refund or replacement remedies set forth at Section 681.104(2), the person seeking such relief must be a “consumer.” Section 681.102(4), Florida Statutes, defines a “Consumer” as: 

[t]he purchaser, other than for purposes of resale, or the lessee, of a motor vehicle primarily used for personal, family, or household purposes; any person to whom such motor vehicle is transferred for the same purposes during the duration of the Lemon Law rights period; and any other person entitled by the terms of the warranty to enforce the obligations of the warranty. 

The Manufacturer asserted that the Consumer was not qualified for relief under the Lemon Law in this case because the vehicle was used primarily for commercial or business purposes.  A majority of the Board rejected that argument on the basis of Results Real Estate v. Lazy Days R.V. Center, 505 So. 2d 587 (Fla. 2nd DCA 1987); the Manufacturer presented no evidence showing the Consumer was not entitled by the terms of the warranty to enforce the obligations of the warranty. §681.102(4), Fla. Stat.
Cook v. Mercedes-Benz USA, LLC, 2024-0153/TLH (Fla. NMVAB November 1, 2024)
The Consumer leased a 2022 Mercedes-Benz AMG SL63.  With respect to the question of whether the Consumer was eligible to pursue a Lemon Law claim as a “consumer” under the Florida Lemon Law, he testified that he purchased the vehicle for his personal use, and that the lease verified that information as the box for “Personal” use was checked under the section titled “Primary Intended Use” of the vehicle.  In addition, he stated that to his knowledge his vehicle has never been rented to anyone at any time.
The Manufacturer asserted Mr. Cook was not a “consumer” as defined by the Lemon Law.  The Manufacturer did not present any testimony in support of its defenses.  The Manufacturer argued that the vehicle was listed for rent on a website for a company owned by the Consumer’s son and that as such the Consumer did not meet the definition of Consumer.  The only evidence submitted by the Manufacturer, in an attempt to support its argument, were copies of a website page for a company called “Seventh Gear Exotics” which had photographs of a car that the Consumer acknowledged “looked like” his vehicle. 
Based on the totality of the circumstances, the Board found Mr. Cook to be a “consumer” as defined in the Lemon Law, as he leased the vehicle for personal use.
Motor Vehicle §681.102(14), F.S.

Cook v. Mercedes-Benz USA, LLC, 2024-0153/TLH (Fla. NMVAB November 1, 2024)
The Consumer leased a 2022 Mercedes-Benz AMG SL63.  With regard to the circumstances surrounding the Consumer’s acquisition of the subject vehicle, the Consumer testified that he was in Florida when he found the vehicle on the Louisiana dealership’s website.  In addition, the lease document included in the file as exhibit C-7 had a Florida address listed for the Consumer, the repair orders included in the file as exhibits C-2 through C-5 were from authorized service agents based in Florida, the lease indicated that the vehicle was to be garaged at a Florida location, and a Florida Driver License number was listed with the Consumer’s signature on the lease.
The Manufacturer asserted the subject vehicle was not a “motor vehicle” as defined in the Lemon Law because it was not leased in Florida.  The Manufacturer did not present any testimony in support of its defenses.  With respect to its defense regarding the subject vehicle not meeting the definition of “motor vehicle,” the Manufacturer argued that there were no documents to prove that the vehicle was sold in this state, that there was no proof that sales tax was paid and that there was no documentary evidence that the vehicle was registered in Florida.  
The Board found that the Consumer’s vehicle was sold or leased in this state and was therefore a "motor vehicle" as defined in Section 681.102(14), Florida Statutes.  The Board found particularly compelling that the only relationship the transaction has to Louisiana was that the leasing dealership is in Louisiana, whereas the Consumer was in Florida at the time of entering into the lease, the lease confirms that the Consumer’s address was a Florida address, and the lease confirmed that the vehicle was to be garaged in Florida.  The Manufacturer’s assertions to the contrary were rejected.
Gil v. FCA USA, LLC, 2024-0134/MIA (Fla. NMVAB November 1, 2024)
The Consumer purchased a 2022 Dodge Ram 3500 in Miami, Florida.  In anticipation of the Manufacturer’s Affirmative Defense that the truck’s gross vehicle weight (GVW) was more than 10,000 pounds, he testified that based on the vehicle’s Safety Compliance Certification Label submitted by the Manufacturer, the truck’s net weight was 8,219 pounds.  Although he acknowledged that the Safety Compliance Certification Label listed the GVW at 14,000 pounds, he asserted that the GVW on the label was simply the “rating of how much the vehicle can carry and haul,” and did not reflect the actual GVW of the vehicle.  Additionally, he acknowledged that a steel plated toolbox and a steel plated fuel tank are installed on the truck’s bed, however, he asserted that even when considering the weight of both the toolbox and the fuel tank, the GVW of the truck was still less than 10,000 pounds.  Lastly, he argued that the Manufacturer never weighed the truck and cannot state with certainty that the truck’s GVW was over 10,000 pounds.
The Manufacturer asserted the vehicle was not a “motor vehicle” as defined in Florida Statute 681 and clarified by Rule 2-30.001(2)(d) Florida Administrative Code, which defined “gross vehicle weight” as “the net, curb, or actual weight of the truck, plus the weight of the load normally carried in it, including normal occupant(s), fuel and cargo.”   The Manufacturer argued that the case should be dismissed because the Consumer’s truck was not a “motor vehicle” as defined in Section 681.102(14), Florida Statutes.  In support of his argument, the Manufacturer’s representative alleged that the Florida Vehicle Registration and the Safety Compliance Certification Label, both submitted into evidence by the Manufacturer (Ex. M-1 and M-2), listed that the GVW of the truck as 14,000 pounds.  Additionally, he noted that a steel plated toolbox and a fuel tank are both attached to the truck’s bed and asserted that both “probably weigh” approximately 200 to 250 pounds.  He argued that, based on the documentation that the truck’s GVW is 14,000 pounds, as well as the additional weight from the steel plated toolbox and steel plated fuel tank, there was no question that the GVW of the truck was over 10,000 pounds. However, he conceded that the truck had been at the authorized service agent since September 2024, and conceded that the truck, including the weight of the load normally carried in it - the Consumer, the fuel, and cargo - has never been weighed by the Manufacturer or its authorized service agent.
Section 681.102 (14), Florida Statutes, defines a “motor vehicle” as: 

[A] new vehicle, propelled by power other than muscular power, which is sold in this state to transport persons or property, and includes a recreational vehicle or a vehicle used as a demonstrator or leased vehicle if a manufacturer’s warranty was issued as a condition of sale, or the lessee is responsible for repairs, but does not include vehicles run only upon tracks, off-road vehicles, trucks over 10,000 pounds gross vehicle weight, motorcycles, mopeds or the living facilities of recreational vehicles. 

Rule 2-30.001(2)(d), Florida Administrative Code, defines “gross vehicle weight” as “the net, curb or actual weight of the truck, plus the weight of the load normally carried in it, including normal occupant(s), fuel and cargo.” In order for a consumer to qualify for relief under the Lemon Law, the vehicle which is the subject of the claim must be a “motor vehicle” as defined in the statute and rule.

Upon consideration of the testimony and evidence presented, a majority of the Board found the Manufacturer failed to provide sufficient evidence to conclude that the GVW of the truck - the actual weight of the truck, including the normal occupant(s) carried in it, the fuel, and the cargo - exceeded 10,000 pounds.  Therefore, it was concluded that the truck was a “motor vehicle” as defined by the statute.
Williams v. FCA USA, LLC, 2024-0330/ORL (Fla. NMVAB November 6, 2024)
The Consumer purchased a 2022 Winnebago Solis 59P recreational vehicle, built on a 2022 Ram ProMaster 2500 as the chassis.  The Manufacturer asserted that the Consumer was not qualified for repurchase relief under the Florida Lemon Law because the vehicle was not sold in Florida, and as such, the vehicle did not constitute a “motor vehicle” as defined by the Florida Lemon Law.  Focusing on the documents submitted into evidence, the Manufacturer argued that the vehicle was sold to the Consumer by a dealership in Lawrenceville, Georgia, as set forth in the Bill of Sale (Ex. C-4); the Bill of Sale details that the Consumer paid Georgia’s $3.00 Lemon Law fee and Georgia’s sales tax in the amount of $6,032.76 (Ex. C-4); the Consumer never paid Florida’s $2.00 Lemon Law fee; the Consumer took delivery of the vehicle in Georgia; and the State of Florida Application for Vehicle Certificate of Title sets forth an issue date of April 2023, which was 10 months after the vehicle was sold to the Consumer, and also sets forth that the Consumer paid Florida’s sales tax in the amount of $6,107.76 to register the vehicle, which does not match the sales tax amount paid by the Consumer at the time of purchase pursuant to the Bill of Sale (Ex. C-4 and C-6).  As such, the Manufacturer urged the Board to find that the motor vehicle at issue in this case was not “sold in this state,” and was therefore not a “motor vehicle” under the Florida Lemon Law.

The Consumer argued that her vehicle was “sold in this state” and was therefore a “motor vehicle” under the Florida Lemon Law because she resided in Florida; she had the vehicle registered in Florida as soon as she could after purchasing the vehicle; and she paid Florida’s sales tax when the vehicle was registered in Florida.  The Consumer testified that she resided in Kissimmee, Florida, and purchased the vehicle as a present for her husband.  Regarding the circumstances of the purchase, she explained that her husband’s business partner, who resides in Georgia, was helping her locate a vehicle to purchase and he found the best “deal” at a dealership in Georgia.  She acknowledged that this was not an “internet transaction,” as the vehicle was not located on the internet.  She said that her husband traveled to the Georgia dealership to select the vehicle; thereafter, she gave her husband’s business partner a $10,000.00 check in Georgia to give to the Georgia dealership as the down payment for the vehicle, which was reflected in the Bill of Sale (Ex. C-4).  She added that her husband then traveled to the Georgia dealership to take delivery of the vehicle, and a week or two later, he drove the vehicle back to Florida. According to her, the vehicle had a Georgia temporary tag on it at the time of purchase.  She said that, in order to register the vehicle in Florida, the Georgia dealership first mailed a check in the amount of $6,032.76, dated June 22, 2022, directly to the Osceola County Tax Collector in Florida; however, the Osceola County Tax Collector determined that the amount of the check was the incorrect Florida sales tax amount, so the Osceola County Tax Collector sent the check back to the Georgia dealership.  She explained further that it took a few months to sort out the sales tax “discrepancy,” but she was finally able to register the vehicle in Florida once she submitted a new check to the Osceola County Tax Collector for the correct Florida sales tax amount.
Upon consideration of the totality of the evidence presented, including (1) the Consumer’s husband traveled to Georgia to select the vehicle, after the Consumer was made aware of a “deal” at the Georgia dealership from a person who resides in Georgia; (2) the Consumer gave the $10,000.00 down payment check to a person in Georgia to give to the Georgia dealership; (3) the Consumer paid Georgia’s Lemon Law fee and Georgia’s sales tax; (4) the Consumer’s husband traveled to Georgia to take delivery of the vehicle; and (5) the Consumer did not register the vehicle in Florida until several months after purchasing the vehicle, when she paid the required Florida sales tax amount.  As such, the Board found that the motor vehicle in question was not “sold in this state” and therefore did not constitute a “motor vehicle” under the statute.  The Consumer was therefore not qualified for the relief requested and the case was dismissed.
NONCONFORMITY 681.102(15), F.S.

Elfman v. BMW of North America, LLC, 2024-0279/WPB (Fla. NMVAB October 2, 2024)
The Consumers complained of the air conditioning system blowing hot air from the rear vents in their 2023 BMW 540xi.  The Consumer testified that beginning in February 2024, he felt heat “coming out profusely” from the rear vents in the backseat of the vehicle.  He explained that the air conditioning was an automated system, set to a temperature of 73 degrees.  He said that he called the authorized service agent to alert them of the problem and was told to adjust the temperature controls for the rear vents; however, he said his vehicle did not have temperature controls for the rear vents.  He said that he took the vehicle to the authorized service agent for repair in March 2024, where he was told by the service advisor that he should take the air conditioning off automatic and instead, adjust the settings to the lowest temperature to try and get cold air from the vents in the backseat.  He said that the service advisor acknowledged that this was not a good solution.  He said that the work order from the March 2024 repair documents that the technicians were “unable to resolve current issue.”  He presented videos from three different dates that showed the temperature coming from the rear vents was significantly warmer than the temperature coming from the front vents.  In the video taken on March 5, 2024, he used a thermal electric gun to demonstrate that the temperature of the air coming from the rear vents was 67 degrees while the temperature of the air coming from the front vents was 36.1 degrees.  In the video taken on April 19, 2024, he demonstrated that the temperature of the air coming from the rear vents was 100 degrees while the temperature of the air coming from the front vents was 51 degrees.  Lastly, in the video from two weeks prior to the hearing, on August 29, 2024, he demonstrated that the temperature of the air coming from the rear vents was 86.6 degrees while the temperature of the air coming from the front vents was 51.8 degrees.  He said that he cannot have his grandchildren in the car with heat coming out of the rear vents.
The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that “he agrees with the Consumers’ assessment” that the rear vents in the backseat of the vehicle were blowing hot air.  He explained that the rear vents were blowing hot air as a direct result of the current settings in the air conditioning system.  He said that the Consumers have the air conditioning set to automatic with “stratified air set in the middle towards heat and it’s blowing warm air out the back like he states and has in his videos.”  He said that the Consumers’ vehicle was compared with two other vehicles, and all three vehicles operated the same way.  He acknowledged that the work order from the March 2024 repair attempt said that the issue could not be resolved; however, he alleged that the Consumers’ complaint can be resolved by taking the vehicle to the authorized service agent to have the stratification settings changed.  When he was asked why the authorized service agent did not change the settings at the March 2024 repair visit, he responded that he “can’t answer that.”  When he was asked why he didn’t change the settings at the post notice inspection, he responded “good question.”
The Board found that the evidence established that the air conditioning system blowing hot air from the rear vents substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule. The Manufacturer's assertion to the contrary was rejected.  Accordingly, the Consumers were awarded a refund.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Soler v. Tesla Motors, Inc., 2024-0239/MIA (Fla. NMVAB November 8, 2024)
The Consumer complained the battery range was less than expected in his 2022 Tesla Model Y Performance.  The Consumer testified that he only got 150 miles each time he charged the battery to 100%, as opposed to the 330 miles per charge advertised by Tesla.  He said that he expects to get 3 miles per 1% of charge but estimated that he only got 1.5 miles per 1% of charge.  He said that he was unable to drive from Miami to West Palm Beach on one full battery charge.  He said that Tesla informed him that he could maximize the battery range by switching the air conditioning to auto and disabling the sentry recording option.  He said that at each of the four repairs attempts, the authorized service agent could not find anything wrong with the vehicle.  The Consumer acknowledged that the vehicle did not have any driveability issues.

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that the vehicle’s battery underwent “extensive testing” at four separate repair attempts.  He said that at the final repair attempt, the technicians test drove the vehicle for approximately 62 miles, at an average speed of 65 miles per hour, with the air conditioning set to auto.  He said that at the start of the first drive cycle, the battery showed a 99% charge with 272 miles remaining.  He said that at the beginning of the second drive cycle, the battery showed an 89% charge with 245 miles remaining.  He said at the end of the second drive cycle, the battery showed a 79% charge with 217 miles remaining.  He said that the energy consumption stayed consistent at around 265 kilowatts per mile during both drive cycles.  He said that the data from the test drives shows that the battery range was “far exceeding 150 miles” per full charge.  He concluded that the “vehicle battery systems are operating normal” and “within range of operational standards.”  He explained that Tesla vehicles were engineered to provide the longest battery range possible but various factors such as driving habits, environmental conditions, vehicle load, battery temperature, and charging habits all affect the software that provides the estimated battery range.  He explained that driving habits such as rapid acceleration, hard braking, high speeds and stop and go traffic can negatively affect the battery range and recommended that the Consumer incorporate efficient driving practices like “maintaining steady speed” and “using cruise control when appropriate.” He said that the Consumer’s assertion that Tesla advertised 330 miles of battery range was derived from Environmental Protection Agency (EPA) estimates based on a car “performing in a vacuum on a straight line” with no outside tolerances.  He also said that if the Consumer charges the battery all the way to 100%, the software that was designed to protect the battery will “bring the maximum tolerance down” so that the battery could no longer be charged to 100% and would operate at a reduced capacity.
The Board found that the evidence failed to establish that the battery range being less than expected, complained of by the Consumer, substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute. Accordingly, the Consumer’s case was dismissed.
REFUND §681.104(2)(a)(b), F.S.:

Incidental Charges §681.102(7), F.S.

Gray v. BMW of North America, LLC, 2024-0300/TPA (Fla. NMVAB October 29, 2024)
The Consumers’ 2023 BMW i4 eDrive40 was declared a “Lemon” by the Board due to the vehicle failing to charge.  The Consumers requested reimbursement of $44.94 for a metal wall mount bracket that held the BMW charger supplied with the vehicle in place as an incidental charge.  The Consumer testified that he purchased the metal wall mount bracket from BMW because it kept the charging unit more stable.  The Manufacturer objected to reimbursement of the metal wall mount bracket charge, arguing that it was merely an accessory that was unnecessary to charge the vehicle and it could be utilized for another vehicle.  The Board awarded the Consumers $44.94 for the metal wall mount bracket as an incidental charge.  The Manufacturer’s objection to reimbursement for the metal wall mount bracket was denied.
Collateral Charges §681.102(3), F.S.
Yavicoli v. Icon Electric Vehicle, LLC, 2024-0442/MIA (Fla. NMVAB November 20, 2024)
The Consumer’s 2022 Icon I40L was declared a “Lemon” by the Board.  The Consumer requested reimbursement of $36.42 for seat covers purchased on August 8, 2023, and $91.01 for replacement seat covers purchased on February 7, 2024, as collateral charges.  The Manufacturer objected to reimbursement for any non-OEM parts.  The Board awarded the Consumer $36.42 for seat covers and $91.01 for replacement seat covers as collateral charges.  The Manufacturer’s objection to those items was rejected.
MISCELLANEOUS PROCEDURAL ISSUES:
Cane v. American Honda Motor Company, 2024-0264/JAX (Fla. NMVAB October 3, 2024)
The Manufacturer’s Answer was due to be filed July 15, 2024, but was not filed until July 16, 2024.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer was unable to offer a reason why the Answer was not timely filed.  The Consumer objected to the Manufacturer being permitted to assert any defenses at the hearing.  Upon consideration, the Board voted not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and a closing statement.
Henao v. Kia Motors America, Inc., 2024-0148/STP (Fla. NMVAB December 19, 2024)
The Manufacturer received the Notice of Arbitration on July 24, 2024, making the Manufacturer’s Answer due to be filed on August 13, 2024.  However, the Manufacturer’s Answer was filed on September 3, 2024, 21 days beyond the date required for timely filing. Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, counsel for the Manufacturer explained that the Answer was likely filed late because “paperwork got lost in the process.”  The Consumer objected to the Board accepting the untimely filed Answer.  Upon consideration, the Board unanimously voted not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and to a closing statement.
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