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JURISDICTION:

Evans v. Mercedes-Benz USA, LLC, 2024-0150/STP (Fla. NMVAB August 2, 2024)
The Manufacturer argued that the Consumer was not eligible for repurchase relief because the Consumer’s Request for Arbitration was not filed within 60 days after her Lemon Law rights period expired.  According to the Manufacturer, the original delivery date of the subject vehicle was June 12, 2021 (the “retail date” listed in the Vehicle Master Inquiry), meaning that the Consumer’s Lemon Law rights period would have expired 24 months later, on June 11, 2023, asserting that the last day for the Consumer to file her Request for Arbitration would have been on August 10, 2023; therefore, the Consumer’s March 19, 2024, filing date was untimely. According to the Consumer, however, the subject vehicle was delivered to her on June 1, 2022, as evidenced by the purchase date set forth in the Retail Buyer’s Order and the Retail Installment and Sales Contract.  As a result, the Consumer’s Lemon Law rights period will not expire until 24 months later, at the beginning of June of 2024, making her March 19, 2024, filing date timely. Pursuant to 681.09(4), Florida Statutes, “a Consumer must request arbitration before the board with respect to a claim arising during the Lemon Law rights period no later than 60 days after the expiration of the Lemon Law rights period.”  The Lemon Law rights period is defined under 681.102(9), Florida Statutes, as “the period ending 24 months after the date of the original delivery of a motor vehicle to a consumer.”  Upon consideration, the Board found that the Consumer took delivery of the subject vehicle on June 1, 2022, with the Consumer’s Lemon Law rights period not expiring until the beginning of June of 2024.  The Consumer’s March 19, 2024, Request for Arbitration was therefore timely filed.  The Board rejected the Manufacturer’s arguments that the Consumer was not eligible for repurchase relief.
Rorapaugh v. Volkswagen/Audi of America, Inc., 2024-0212/FTL (Fla. NMVAB August 26, 2024)
On February 15, 2024, the Consumer filed a claim with BBB AUTO LINE, the state-certified informal dispute settlement procedure sponsored by Audi.  Forty-one days later, on March 27, 2024, the Consumer’s attorney emailed the BBB to inquire about the decision and was told that the Consumer’s case was inadvertently closed.  A new case was opened, and the procedure rendered a decision denying the claim on April 26, 2024.  The Consumer requested arbitration by this Board on April 11, 2024, seeking a refund.
The Manufacturer argued that the Consumer’s Request for Arbitration, filed on April 11, 2024, was untimely.  The Manufacturer asserted that pursuant to 681.109(1), Fla. Stat., if a decision is not rendered by the certified procedure within 40 days after the date that the BBB claim was filed, the Consumer must file the Request for Arbitration on the 40th day after that filing date.  According to the Manufacturer, the 40th day was March 26, 2024, and because the Apri1 11, 2024, filing date was nearly two weeks after the March 26, 2024, deadline, the case should be dismissed.
Section 681.108(1), Florida Statutes, requires that a consumer must first resort to a manufacturer-sponsored informal dispute settlement procedure if the procedure was certified by the State of Florida on or before the date of acquisition of the subject motor vehicle and if the consumer was informed how and where to file a claim with the procedure in writing at the time of vehicle acquisition.  A consumer may request arbitration by this Board if the certified procedure lacks jurisdiction to resolve the dispute.  If a consumer submits to a certified procedure and the procedure fails to render a decision within 40 days of the date the claim is filed, or if the consumer is not satisfied with the decision rendered, the consumer may request arbitration of the dispute by this Board. §681.109, Fla. Stat.  The evidence established that the prior resort requirement of Section 681.108(1), Florida Statutes, had been satisfied and the Consumer was properly before this Board.  The Board rejected the Manufacturer’s arguments that the Consumer was not eligible for repurchase relief.

Consumer §681.102(4)F.S.

Evans v. Mercedes-Benz USA, LLC, 2024-0150/STP (Fla. NMVAB August 2, 2024)
At the outset of the hearing, the Manufacturer argued that the Consumer was not qualified for relief under the Lemon Law because the subject vehicle was “used” at the time the Consumer purchased it; therefore, it was not a “motor vehicle” as defined by the Lemon Law statute.  According to the Manufacturer, the subject vehicle was pre-owned because the “Vehicle Master Inquiry For Internal Use Only” document states that the vehicle was a “CPO” and the “retail date” is June 12, 2021.  The Manufacturer’s witness testified that the vehicle had been used by the dealership as a loaner vehicle and accumulated 12,447 miles prior to the Consumer purchasing it.  In response, the Consumer asserted that both the Retail Buyer’s Order and the Retail Installment and Sales Contract stated the vehicle was “new” when the Consumer purchased the vehicle on June 1, 2022.  Moreover, the Consumer argued that she was the sole purchaser of the vehicle since it had only been titled in her name and never titled previously. Pursuant to F.S. Chapter 681.102(14), a “motor vehicle” is defined as “a new vehicle … and includes … a vehicle used as a demonstrator ….”  Upon consideration, the Board found that the evidence established that the subject vehicle was sold to the Consumer as a new vehicle, and that the subject vehicle was a “motor vehicle” as defined by the Lemon Law.  The Manufacturer’s argument to the contrary were rejected by the Board.
NONCONFORMITY 681.102(15), F.S.

Goldin v. Hyundai Motor America, 2024-0255/FTL (Fla. NMVAB September 19, 2024)

The Consumer complained of a noise in the steering wheel when turning; hesitation upon acceleration; and inoperable Android port in his 2022 Hyundai Santa Fe.  The Consumer testified that since March 2022, on an intermittent basis, he heard a “creaking” noise when he turned the steering wheel in either direction, accompanied with a vibration in the steering wheel.  He explained that when he experienced the noise during long drives, the noise progressively got louder.  Additionally, he said that on an intermittent basis, when the vehicle was at idle and he turned the steering wheel in either direction, he heard a “thumping” noise accompanied with a vibration in the steering wheel.  The Consumer also testified that since March 2022, on an intermittent basis, he experienced a hesitation upon acceleration when he drove the vehicle above 40 miles per hour (mph).  Finally, the Consumer testified that since January 2024, on an intermittent basis, the Android port failed to operate.  He explained that the vehicle was equipped with the Android port feature which was designed to connect his Android cellular phone to the vehicle’s infotainment screen and allow him hands-free use of many of the features and applications on his phone while driving the vehicle.  He stated that, despite multiple repair attempts by the authorized service agent to repair the noise in the steering wheel when turning, the hesitation upon acceleration, and the inoperable Android port, the problems continued to substantially impair the use, value and safety of the vehicle. 
The Manufacturer asserted the alleged nonconformities do not substantially impair the use, value or safety of the vehicle.  The Manufacturer’s representative testified that he reviewed the repair orders in preparation for the hearing; however, he acknowledged that he had no personal involvement with the subject vehicle.  Regarding the noise in the steering wheel when turning complaint, he acknowledged that the technician performed repairs to correct the complaint at the October 2022, January 2023, and January 2024 repair attempts.  Regarding the hesitation upon acceleration complaint, he acknowledged that at the August 2022 service visit, the technician performed a software update on the vehicle’s transmission control unit (TCU) based on a technical service bulletin that had been released by the Manufacturer to address similar complaints.  Additionally, he acknowledged that at the January 2023 repair attempt, the technician performed a second software update to the vehicle’s TCU based on the same service bulletin relied upon during the August 2022 repair attempt.  Regarding the inoperable Android port complaint, he acknowledged that at the January 2024 repair attempt the technician replaced the center console audio input socket to correct this problem.  While he acknowledged that the authorized service agent had performed several repairs to the vehicle to correct the complaints, he alleged that the Manufacturer could not “pinpoint a failure in this vehicle.”
A majority of the Board found that the evidence established that the noise in the steering wheel when turning substantially impaired the use and value of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Board unanimously found that the evidence established that the hesitation upon acceleration substantially impaired the use and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Board unanimously found that the evidence established that the inoperable Android port substantially impaired the use of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer's assertion to the contrary were rejected.

REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.:


What Constitutes a Reasonable Number of Attempts §§681.104, .1095(8), F.S.

Goldin v. Hyundai Motor America, 2024-0255/FTL (Fla. NMVAB September 19, 2024)

The Consumer’s leased a 2022 Hyundai Sante Fe on January 27, 2022.  The Board found the Consumer’s complaint of a noise in the steering wheel when turning and a hesitation upon acceleration, to constitute  nonconformities under the statute.  The vehicle was presented to the Manufacturer’s authorized service agent for repair of both nonconformities on August 26, 2022, October 14-17, 2022, January 18-20, 2023, and January 29-31, 2024.
On February 29, 2024, the Consumer sent written notification to the Manufacturer to provide the Manufacturer with a final opportunity to repair the vehicle.  The Manufacturer received the notification on March 9, 2024.  On March 21, 2024, the vehicle was presented to the Manufacturer's designated repair facility for the final repair attempt.  The noise in the steering wheel when turning and the hesitation upon acceleration continued to exist after the final repair attempt.
With regard to the noise in the steering wheel when turning and the hesitation upon acceleration nonconformities, the Board noted that the statute does not specifically define how many attempts are required before it can be concluded that a manufacturer has had a reasonable number.  Section 681.104(3), Florida Statutes, creates a presumption of a reasonable number of attempts; however, a consumer is not required to prove the elements of the statutory presumption to qualify for relief under the Lemon Law.  The evidence established that, while the Manufacturer received the Consumer’s written notice and had its statutory final repair attempt of the vehicle after the expiration of the Lemon Law rights period, the noise in the steering wheel when turning and the hesitation upon acceleration nonconformities were subjected to repair by the Manufacturer’s service agent on four occasions: August 26, 2022; October 14, 2022; January 18, 2023; and January 29, 2024.  Thereafter, on March 21, 2024, the vehicle was presented for a final repair attempt, when no repairs were performed.  Under the circumstances presented in this case, the Board found that the Manufacturer had a reasonable number of attempts to conform the subject vehicle to the warranty, as contemplated by the Lemon Law.  Therefore, as to the steering wheel when turning and the hesitation upon acceleration nonconformities, the Consumer was qualified for the requested relief under the Lemon Law and was awarded a refund.
What Constitutes Written Notification Under §681.104(1)(a) and (b), F.S.

Rorapaugh v. Volkswagen/Audi of America, Inc., 2024-0212/FTL (Fla. NMVAB August 26, 2024)
The Consumer’s complaints of a charging system condition that manifested through the vehicle failing to charge and the charging plug becoming hot, and a drivability condition manifesting through the sensation of lack of power and an illuminating warning message in her 2022 Audi E-Tron were found to be nonconformities by the Board.  The vehicle was out of service by reason of repair on December 27-29, 2021 (3 days); August 3-4, 2022 (2 days); July 10-August 31, 2023 (53 days); October 12-19, 2023 (8 days); October 23-November 9, 2023 (17 days); and February 26, 2024 (1 day), for a total of 84 cumulative out-of-service days.
With regard to the motor vehicle defection notification, the Consumer testified that she contacted Audi Customer Service in October 2023, to request a refund or replacement of the vehicle.  She explained that in response to her call, she received an email from an Audi representative on October 24, 2024, acknowledging that the Consumer had contacted the Manufacturer and had requested a repurchase or replacement.  Additionally, she noted that the Manufacturer’s October 24, 2023, email also requested that she submit vehicle information and documentation, specifically the repair orders reflecting the Consumer’s complaints, and provided instructions on how the Consumer should submit those documents via email.  The Consumer said she emailed the requested vehicle information and documentation to the Manufacturer on November 27, 2023, asserting that this email served as her written notice to the Manufacturer. She said that on January 20, 2024, the Manufacturer emailed the Consumer to confirm receipt of her November 27, 2023, email containing all the requested documentation and information. Additionally, the Consumer said that she sent a written notification via certified mail on January 25, 2024, which was received by the Manufacturer on January 30, 2024.  On February 26, 2024, the vehicle was presented to the Manufacturer's designated repair facility for the post-notice inspection.  At that time, no repairs were performed.
The Manufacturer asserted the Consumer “failed to comply with the mandatory preconditions as outlined in Fla. Stat. 681 et. seq.”  The Manufacturer argued that it did not receive the required motor vehicle defect notification via “registered or express mail” until January 30, 2024, which was over one month after the Consumer’s Lemon Law rights period had expired on December 20, 2023.  The Manufacturer concluded that because the Manufacturer did not receive the required notice within the time frame established in §681.104(3), Florida Statutes, the case should be dismissed.   
A majority of the Board found that the evidence established that the motor vehicle was out of service for repair of one or more nonconformities for a cumulative total of 30 or more days.  The majority also found that, after 15 or more days out of service, the required written notification was sent to the Manufacturer, determining that the vehicle information and documentation provided to the Manufacturer via email on November 27, 2023, in response to the Manufacturer’s request for that documentation on October 24, 2023, constituted written notification to the Manufacturer pursuant to s. 681.104, FS.  Following receipt of the November 27, 2023, notification, confirmed by the Manufacturer via email on January 20, 2024, the Manufacturer or its service agent had the opportunity to inspect or repair the vehicle. Accordingly, it was presumed that a reasonable number of attempts have been undertaken to conform the motor vehicle to the warranty.  The Consumer was entitled to the requested relief under the Lemon Law and a refund was awarded.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Zeren v. American Honda Motor Company, 2024-0135/JAX (Fla. NMVAB August 28, 2024)
The Consumer complained of an electric buzzing sound in his 2024 Acura Integra.  The Consumer testified that he first noticed the sound two months after taking delivery of the vehicle and that it appeared to be emanating from the front driver’s side of the vehicle.  He testified that the noise was intermittent, and only occurred while the vehicle was in motion. He added that the noise was most pronounced after a cold start.  He noted that, while the Manufacturer’s authorized service agent has made repairs to address the complained-of noise, the noise still persisted.

During the hearing, the Board test drove the vehicle a total of 23 miles on the local roads and the highway, mainly at speeds ranging from 45-70 miles per hour.  The Board did not hear the complained-of noise during the test drive.  The Consumer, while stating the noise occurred on the way to the test drive, acknowledged that the noise did not occur during the test drive.
A majority of the Board found that the evidence failed to establish that the electric buzzing sound complained of by the Consumer substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute.  Accordingly, the Consumer was not entitled to repurchase relief under the Lemon Law and the case was dismissed.
REFUND §681.104(2)(a)(b), F.S.:

Incidental Charges §681.102(7), F.S.

Demarco v. Genesis Motor America, LLC, 2024-0068/TLH (Fla. NMVAB July 2, 2024)
The Consumer’s 2022 Genesis GV70 was declared a “Lemon” by the Board.  The Consumer explained that she had used the vehicle to drive herself and her family from their home in Massachusetts to a vacation rental on Anna Maria Island, Florida, where they planned to stay until August 13, 2023.  While in Florida, the vehicle began to make a ticking noise when accelerating, so the Consumer took the vehicle to a local authorized service agent for repair on August 4, 2023.  When the vehicle repairs were not completed by the time her vacation rental expired, she had to find a new rental to stay in while she waited for repairs to be completed. However, when the vehicle still wasn’t repaired by the end of August, she testified that her family had to fly back to Massachusetts for the start of the children’s school year.  She also explained that, although she had planned to tow her boat back to Massachusetts, the extended vehicle repair window combined with the urgency created by hurricane warnings for Southwest Florida resulted in the necessity of hiring a transport company to return her boat to Massachusetts.  The Consumer also testified that she needed a vehicle while in Massachusetts, so she rented one from September 3, 2023, until her vehicle was returned to her on October 15, 2023.  The Consumer requested reimbursement of $38.11 for postage incurred in sending documents to the Manufacturer, and $3,806.92 for rental car charges from September 3 to October 15, 2023, as incidental charges.  The Consumer also requested reimbursement of $2,354.72 for a vacation rental which she said she rented when her initial vacation rental expired; $574.40 for airfare to fly from Sarasota to Boston; and $6,500.00 to have her boat towed to Massachusetts.  The Manufacturer objected to the charges for the vacation rental, the air fare and the towing of the Consumer’s boat.  The Board found that the award should include reimbursement of $38.11 for postage incurred in sending documents to the Manufacturer, and $3,806.92 for rental car charges from September 3 to October 15, 2023, as incidental charges.  The Consumer’s requests of $2,354.72 for a vacation rental, $574.40 for airfare, and $6,500.00 to have her boat towed to Massachusetts, were denied by the Board. §681.102(7), Fla. Stat.
Zaslavskaya v. Hyundai Motor America, 2024-0184/WPB (Fla. NMVAB July 22, 2024)
The Consumer’s 2023 Hyundai Sante Fe was declared a “Lemon” by the Board.  The Consumer requested reimbursement of $146.06 for Uber transportation on December 15 and 18, 2023, while the vehicle was being repaired during the December 12-18, 2023, repair attempt; $712.16 for EMV Limousine transportation on December 12-17, 2023, while the vehicle was being repaired during the December 12-18, 2023, repair attempt; and $1,600.00 for towing service on December 18, 2023, to transport the vehicle from the Koeppel Hyundai dealership in New York to the Napleton’s Hyundai dealership in Florida, as incidental charges.  All three requested incidental charges were awarded to the Consumer by the Board as incidental charges.

Reasonable Offset for Use §681.102(19), F.S.

Demarco v. Genesis Motor America, LLC, 2024-0068/TLH (Fla. NMVAB July 2, 2024)
The Consumer traded in a used 2017 Land Rover Discovery encumbered by debt in the amount of $31,243.13, for which a gross allowance of $29,000.00 was assigned, resulting in a net trade-in allowance of $(2,243.13), according to the purchase contract.  The net trade-in allowance reflected in the purchase contract was not acceptable to the Consumer.  The Manufacturer claimed that it was unable to produce the NADA Official Used Car Guide (Southeastern Edition) (NADA Guide) in effect at the time of the trade-in, as required by Section 681.102(18), Florida Statutes. The Manufacturer instead directed the Board to Consumer’s exhibit C-15 which contained a document listing the wholesale and retail price of the Consumer’s trade-in vehicle, at the time of the trade-in, from a number of different sources.  It was noted that the NADA website was now JD Power, and that one of the sources listed was JD Power.  According to the JD Power information provided, the trade-in vehicle had a base retail price of $42,325.00.  Adjustment for mileage and accessories as testified to by the Consumer and/or reflected in the file documents, resulted in a total retail price of $41,100.00.  Deduction of the debt resulted in a net trade-in allowance of $9,856.87.  The Manufacturer objected to the use of the JD Power clean retail price.  The Manufacturer’s representative indicated that the Board should utilize the “MMR” wholesale price listed on the same sheet, as that was what he believed would have been used by the dealership in determining the trade-in value of the vehicle.

MISCELLANEOUS PROCEDURAL ISSUES:
Zeren v. American Honda Motor Company, 2024-0135/JAX (Fla. NMVAB August 28, 2024)
The Manufacturer received the Notice of Arbitration on April 9, 2024, making the Manufacturer’s Answer due to be filed on April 29, 2024.  However, the Manufacturer filed its Answer on May 3, 2024, making the filing untimely.  Paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, requires that any affirmative defenses not raised in the Manufacturer’s Answer or in an amended Answer and filed within the prescribed time periods may not be raised at the hearing, except as otherwise provided in the rules or as permitted by the Board.  At the hearing, the Manufacturer’s Attorney stated that his office only received the file from the Honda’s Mediation Specialist on May 1, 2024, which was already after the deadline to submit the Answer.  He further added that the Manufacturer had been very busy, which he believed is why they did not submit the file to his office earlier.  The Consumer objected to allowing the late-filed Manufacturer’s Answer.  Upon consideration, the Board voted not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and his witness and to a closing statement. 
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