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NONCONFORMITY 681.102(15), F.S.

Melo v. Toyota Motor Sales, U.S.A., Inc., 2024-0091/WPB (Fla. NMVAB May 7, 2024)

The Consumer complained that the vehicle stalled when the windshield wipers were activated in her 2023 Toyota Corolla.  The Consumer testified that three weeks after purchasing the vehicle in September 2023, when driving in the rain with her windshield wipers activated, the engine suddenly shut off while she was stopped at a light.  She presented a photograph from the incident on September 28, 2023, which showed an illuminated warning of “engine stopped; steering power low” on the instrument cluster.  She said that she immediately took her vehicle to the authorized service agent, where the technician performed a Technical Service Bulletin on the vehicle.  She said that at this repair visit, the technician asked her if the incident had occurred during the rain while her windshield wipers were activated.  She stated that she experienced the problem again two weeks later in October 2023 and immediately returned to the authorized service agent, where the technician opened a TAS case with the Manufacturer.  She said the problem occurred for a third time just one month later in November 2023, where the technician opened a second TAS case with the Manufacturer.  She said that the problem most recently occurred in March 2024, after the final repair attempt had taken place in January 2024.  She said that she was afraid to drive with the windshield wipers activated, and attempted to manually remove the water from the windshield by pushing the wiper over the windshield.

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that he performed the final repair attempt in January 2024.  He said that he test drove the vehicle for 13 miles but acknowledged that he could not mimic the conditions in which the Consumer’s complaint had occurred since it was not raining during the test drive.  He also admitted that the technicians failed to conduct a test drive at the first two repair visits in September 2023 and October 2023. He said that when he inspected the vehicle, he did not find any Diagnostic Trouble Codes (DTC) or any stall events in the vehicle’s Records of Behavior.  He conceded that the Manufacturer had never created a DTC for the Consumer’s complaint, even though the Manufacturer had created a Technical Service Bulletin for the complaint because it was a known problem to the Manufacturer.  He adamantly stated that since the computer did not record a stall event in the Records of Behavior, “it has not happened” despite the Consumer’s testimony that the problem happened on multiple occasions.  When questioned whether a vehicle stall would be a safety issue for the Consumer, he asserted that it was not a safety issue because when the Consumer was in her vehicle on the road, the vehicle only stalled when she was stationary at a light.

The Board found that the evidence established that the vehicle stalling when the windshield wipers were activated substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  The Manufacturer's assertion to the contrary was rejected.  Accordingly, the Consumer was awarded a refund.
REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.:


What Constitutes a Reasonable Number of Attempts §681.104, F.S.; §681.1095(8), F.S.

De La Tejera v. Genesis Motor America, LLC, 2023-0467/WPB (Fla. NMVAB April 8, 2024)

The Consumer complained of an electrical condition that caused the turn signals and brake lights to malfunction in his 2023 Genesis G70.  The Consumer testified that when he was installing floor mats in the vehicle on March 9, 2023, he noticed several wires hanging from under the steering wheel.  He said that he took the vehicle to the authorized service agent the following day on March 10, 2023, but was turned away from the service department and told that because the wires were “not an original part” of the vehicle, the vehicle could not be repaired.  The Consumer said that while driving one month later in April 2023, he noticed that other drivers were “waving their arms at [him] and giving [him] looks” and when he arrived home, he discovered that his turn signals were not working.  He said that when he brought the vehicle back to the authorized service agent for a second time on April 23, 2023, the authorized service agent informed him that the vehicle could not be fixed for three months and scheduled a service appointment at the end of July.  He said that when he asked the service writer how he should respond if the police pulled him over for failure to use turn signals, the service writer told him that he should tell the police he had a service appointment at the end of July.  He said that sometime after the repair visit on April 23, 2023, he became aware that his brake lights stopped functioning.  He said that he limited his use of the vehicle because he was afraid to drive the vehicle with inoperable turn signals and brake lights. 


The vehicle was presented to the Manufacturer’s authorized service agent for repair of the electrical condition on March 10, 2023, when the service department refused to perform any repairs and turned him away; and April 23, 2023, when the service department refused to perform any repairs and scheduled a repair visit at the end of July 2023.  The Consumer sent written notification to the Manufacturer to provide the Manufacturer with a final opportunity to repair the vehicle.  The Manufacturer received the notification on May 1, 2023.  The Manufacturer failed to contact the Consumer to schedule a final repair attempt.

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that the hanging wires under the steering wheel were part of an anti-theft device that the authorized service agent had installed into the vehicle prior to the Consumer’s purchase of the vehicle.  She said that “it appears” that the anti-theft device caused the electrical defects but asserted that because the Manufacturer did not install the anti-theft device into the vehicle, the Manufacturer should not be held liable for any electrical defects that may have been caused by the device.  She acknowledged that she could not provide any documentation that the Manufacturer contacted the Consumer upon the Manufacturer’s receipt of the motor vehicle defect notice in May 2023.  She asserted that the electrical defect was corrected by the authorized service agent at a repair visit two months after the motor vehicle defect notification was received by the Manufacturer.

A majority of the Board found that the evidence established that the electrical condition that caused the turn signals and brake lights to malfunction substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule. 


While section 681.104(3), Florida Statutes creates a presumption of a reasonable number of attempts, the statute does not specifically define how many attempts are required before it can be concluded that a Manufacturer has had a reasonable number.  Nor is a consumer required to prove the elements of the statutory presumption in order to qualify for relief under the Lemon Law.  A majority of the Board found that the evidence established that the nonconformity was subject to repair by the Manufacturer’s service agent on two occasions, March 10, 2023, and April 23, 2023, prior to the Manufacturer’s receipt of written notification; thereafter, the Manufacturer waived its opportunity for a final repair attempt.  The Consumer took the vehicle to the authorized service agent on March 10, 2023, but was turned away by the service department and told that the vehicle could not be repaired.  The Consumer took the vehicle to the authorized service agent a second time on April 23, 2023, but was turned away for a second time and told he should not return for a service visit until July 2023.  A majority of the Board found that because the authorized service agent neglected to attempt repairs at both the first and second service visit, and in light of the fact that the electrical condition was a safety concern for both the Consumer and other drivers on the road, it was not necessary for the Consumer to bring the vehicle back for a third repair visit, prior to sending the motor vehicle defect notice to the Manufacturer.  The Manufacturer had a reasonable number of attempts to conform the subject vehicle to the warranty; therefore, the Consumer was qualified for the requested relief under the Lemon Law and awarded a refund.

Days Out of Service & Post-Notice Opportunity to Inspect or Repair§681.104(1)(b), F.S.; §681.104(3)(b)1., F.S.

Ginsburg v. Aston Martin Lagonda of North America, Inc., 2023-0537/FTL (Fla. NMVAB May 22, 2024)

The Board found that the Consumer’s complaint of a fuel door malfunction; defective trunk lid assembly; and an engine condition that manifested through the illumination of the check engine light, as well as a clicking noise, stalling, and failure to start in his 2023 Aston Martin Vantage constituted nonconformities.  The vehicle was out of service by reason of repair of the nonconformities on January 18-February 1, 2023 (15 days); February 13-21, 2023 (9 days); March 13-17, 2023 (5 days); May 9-10, 2023 (2 days); September 21-October 6, 2023 (16 days); and March 8-19, 2024 (12 days), for a total of 59 cumulative out-of-service days.  On March 3, 2023, the Consumer sent written notification to the Manufacturer to advise the Manufacturer that the vehicle had been out of service by reason of repair for 15 or more cumulative days.  The Manufacturer received the notification on March 17, 2023.  On May 9, 2023, the vehicle was subjected to inspection by the Manufacturer. 


The Manufacturer argued that because Florida Law required that the Manufacturer complete a post-notice inspection, the two days that the vehicle was out of service for the inspection, May 9-10, 2023, should not be counted toward total days out of service.  Additionally, the Manufacturer asserted that the Board was barred from considering the September 21-October 6, 2023, and March 8-19, 2024, repair orders because although the complaints included in those repair orders were listed on the Request for Arbitration, those repair order dates were not listed on the Consumer’s Request for Arbitration.

The Board rejected both of the Manufacturer’s arguments.  The Board found that the evidence established that the motor vehicle was out of service for repair of one or more nonconformities for a cumulative total of 30 or more days.  After 15 or more days out of service, the required written notification was sent to the Manufacturer.  Following receipt of the notification, the Manufacturer or its service agent had the opportunity to inspect or repair the vehicle.  Accordingly, it was presumed that a reasonable number of attempts have been undertaken to conform the motor vehicle to the warranty.  Accordingly, the Consumer was awarded a refund.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Piscitello v. BMW of North America, LLC, 2024-0136/TPA (Fla. NMVAB June 3, 2024)

The Consumer complained of a pinging noise when turning the steering wheel, in excess of 45 degrees, while driving at slow speeds in his 2023 BMW X3 M40i.  The Consumer’s witness testified that he was the primary driver of the vehicle.  He explained that, just a few days after purchasing the vehicle, he first heard a “metal-on-metal ting or ding” noise when turning the steering wheel in either direction at slow speeds, such as when turning the steering wheel while in reverse to back out of a carport, or when turning the steering wheel while in drive to turn the vehicle at a corner.  When questioned by the Board, he further described the noise as a “simple metallic click” that sounds “once or twice” while making a turn.  He added that the noise occurred irrespective of whether he turned the steering wheel quickly or slowly.  He said that the “ping raises awareness to [him] because the sound was unusual.”  He opined that it was “not a normal sound for a vehicle to make.”  He acknowledged that the noise had not impacted the performance of the brakes.  He concluded that the noise had never improved, despite several repair visits, and the value of the vehicle was likely diminished as a result of the complained-of noise.


The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s representative testified that he inspected and test-drove the vehicle for about 30 minutes, on January 31, 2024.  Regarding the complained-of pinging noise when turning the steering wheel, in excess of 45 degrees, while driving at slow speeds,  he stated that he was able to duplicate the noise several times during his test drive, but opined that the noise was a normal characteristic for the M-series high-performance vehicle.  He explained that the noise was coming from the vehicle’s two-piece riveted brake rotor.  He said that the “hub is riveted to the rotor surface and what they are hearing when they are turning the wheel is the rivets pinging a little bit.”  He added that the purpose of this brake rotor design was to dissipate heat better for improved performance, noting that the brakes were designed to handle harder loads, including higher heat and braking.  He testified that he had difficulty hearing the noise sitting in the passenger seat of the vehicle, but was able to hear the noise while standing outside the vehicle.  He explained that any repairs performed to the vehicle’s brakes by the authorized service agent were to “make the customer happy,” but that none were necessary as the noise cannot be eliminated.  He concluded that this was a “normal noise for the equipment on the vehicle.”

The Board unanimously found that the evidence failed to establish that the pinging noise when turning the steering wheel, in excess of 45 degrees, while driving at slow speeds, as complained of by the Consumer, substantially impaired the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute.  Accordingly, the Consumer’s case was dismissed.

Accident, Abuse, Neglect, Unauthorized Modification §681.104(4)(b), F.S.

Huynh v. Lucid Group USA, Inc., 2023-0571/TLH (Fla. NMVAB April 11, 2024)

The Consumer asserted the high voltage battery would not charge in his 2022 Lucid Air Grand Touring.  On October 16, 2022, the Consumer wanted to take his son out for the day but first needed to charge his electric vehicle.  He said that he decided to drive to a fast-charging station rather than charging the vehicle at his home.  He explained that the vehicle indicated it had approximately 20-30 miles of range on its current charge and that the charging station was a few miles away.  He stated that before he reached the charging station his car died.  He understood that this was due to the battery having insufficient power for the car to drive.  He explained that the car was towed to the charging station but that he was unable to charge the vehicle.  The car was then towed to his home because the nearest service center was not open, and was towed to the service center the following day.  He said that he was told that the local service center did not have the capacity to work on the high voltage battery and the vehicle was sent to the service center in Riviera Beach, Florida.  He acknowledged that the high voltage battery was replaced at that time and that he has not had any further issues with the battery having insufficient charge to operate the vehicle.  However, he asserted that that his car now gets less than the 500 miles of charge that he believed it should have.  The Consumer further acknowledged that from the time of purchase on September 13, 2022, through October 16, 2022, when the vehicle stopped driving due to insufficient power, he had not personally charged the vehicle.

The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle and any alleged nonconformity was the result of abuse or neglect of the motor vehicle by persons other than the manufacturer or its authorized service agent.  The Manufacturer’s representative, a high voltage engineer with Lucid, explained that the high voltage battery in the Consumer’s vehicle was a lithium-ion battery.  She advised that when a lithium-ion battery reaches zero percent state of charge, damage can be caused to the battery.  She said that zero percent state of charge means that there was not enough charge to keep driving the vehicle but that even when the car stops being driven, there was still residual usage which can result from using the vehicle’s “flashers,” using the vehicle’s phone application to retrieve data, or even having the key fob in close proximity to the vehicle.  She advised that the battery can then reach a state of “over depletion.”  She explained that over depletion created a negative chemical reaction that causes damage to the battery.  She said that in her opinion, the Consumer reached the state of over depletion of the vehicle’s high voltage battery, which damaged the battery.  To address the Consumer’s belief that the vehicle should have been able to be driven about 20 miles before needing to be charged in October 2022, she advised that the speed of the vehicle, ambient temperature, use of the HVAC system, loud audio and many other factors can impact the actual per charge range for the high voltage battery.  To address the Consumer’s suggestion that the replacement battery was not charging to its full capacity, she explained that the 500 miles of charge that the Consumer expected was an EPA estimate and that normal driving was different from the driving conditions used for EPA estimated ranges.  A second Manufacturer’s representative explained that the EPA estimate of 500 miles of range per charge was for a Lucid Air with 19-inch wheels but that the Consumer’s vehicle has 21-inch wheels, and the EPA estimate for his car was less.  He said the Consumer was getting approximately 450 miles of range per charge which was within the EPA estimated range for his vehicle.  A third Manufacturer’s representative explained that he was asked to inspect and diagnosis the Consumer’s vehicle for the 2022 repair attempt.  He said that he looked at the telematics data over the 30 days prior to the vehicle stopping due to insufficient power and learned that the vehicle had never been plugged in to be charged during that time.  He said that on October 9, 2022, the battery was at seven percent state of charge.  He explained that the battery’s rate of decline seemed normal considering mobile key interactions that had taken place over the preceding month.  He stated that, prior to what he calls “over discharge,” the battery pack was “healthy” and had no defects.  He said that he told the service advisor that the battery was too depleted to recharge and had to be replaced.  He also explained that he looked at the battery health of the new battery over the 30 days prior to the hearing and that it looked “fine.”  He advised that, as part of the vehicle’s purchase, the Consumer was provided with a mobile charger for the vehicle that works with 110 or 220 volts.

A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat.  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C.  Upon consideration of the evidence presented, the Board unanimously concluded that the greater weight of the evidence supported the Manufacturer’s affirmative defense that the high voltage battery not charging was the result of neglect by persons other than the Manufacturer or its authorized service agent, specifically the vehicle’s electric battery not being kept properly charged by the Consumer, resulting in a state of “over depletion.”  Accordingly, the complained-of defect did not constitute a “nonconformity” as defined by the statute, and the Consumer’s case was dismissed.
Neville v. Volkswagen/Audi of North America, Inc., 2023-0542/ORL (Fla. NMVAB May 22, 2024)

The Consumers complained of defective programming of the Adaptive Cruise Control (ACC) feature resulting in unintentional acceleration of the vehicle without driver input in their 2023 Volkswagen ID.4 Pro S.  The Consumer testified that both he and his wife were drivers of the vehicle, which had less than 3,000 miles on the odometer.  He explained that on April 6, 2023, while his wife was pulling the vehicle into a parking space, the vehicle suddenly accelerated on its own, jumping over two parking curbs and then “smashing into” the vehicle in the opposing parking space.  He stated that he was not in the vehicle at the time of the incident and that the events leading up to the incident were described to him by his wife.  He asserted that, just prior to pulling into the parking lot on that day, his wife had activated the vehicle’s ACC while driving on a 55 mile per hour road.  He theorized that the vehicle surged forward on its own while she was pulling into the parking space because the ACC was presumably still on and the vehicle was attempting to resume the vehicle’s previous set speed of 55 miles per hour.  He added that his assertion was supported by a letter that he received from the Insurance Institute for Highway Safety dated April 5, 2024, which set forth that the ACC was designed to “disengage whenever drivers press the brake pedal”  As a result, he opined that the programming of the ACC in their vehicle was likely defective, arguing that the ACC presumably remained on, and failed to turn off as it was supposed to, even though his wife pressed the brake pedal several times while driving in the parking lot.  During the hearing, he did not present any evidence regarding the ACC malfunctioning on any other occasion.  

The Manufacturer asserted the alleged nonconformity was the result of an accident of the motor vehicle by persons other than the Manufacturer or its authorized service agent.  The Manufacturer’s representative stated that he inspected the vehicle on June 26, 2023, and analyzed the Event Data Recorder (EDR) information retrieved from the vehicle’s airbag control module concerning the April 6, 2023, accident, including the pre-crash data showing the vehicle’s activity during the five seconds before impact.  He testified that both the EDR information and his inspection findings supported that the vehicle operated as designed during the April 6, 2023, accident, and that the vehicle accelerated as a result of the accelerator pedal having been pressed. He explained that the pre-crash data from the EDR evidenced the following: 5.0 seconds prior to impact the accelerator pedal was depressed 0%; 2.0 seconds prior to impact the accelerator pedal was depressed 3%; beginning 1.0 second prior to impact, through the point of impact, the accelerator pedal was depressed 100%; and at no point was the brake pedal depressed during the five seconds before impact.  He testified further that, during his inspection on June 26, 2023, numerous tests were performed to confirm proper operation of the brake and accelerator pedals, the electrical system, the ACC feature, and the toggle switches of the steering column, and no abnormalities were detected.  He opined that the Consumer’s foot was probably hovering above the accelerator pedal, and not the brake pedal, when she was pulling into the parking space; thus, she unintentionally pressed the accelerator pedal, when she intended to press the brake pedal, and the vehicle responded to this input, causing her to strike the vehicle in the opposing parking space.  He testified that, pursuant to the EDR information retrieved, there was no input from the ACC switch during the incident, meaning that the ACC was not activated at the time of the incident.  He explained that when the ACC was activated and set to a desired speed by the driver, if the driver pressed the brake pedal at any time, then the ACC would stop and deactivate until the driver pressed the “resume button,” which would reactivate the ACC.  He noted that if the ACC was set, then the vehicle “will use the autonomous braking to brake itself to a stopping point with vehicles that are in front of it,” which he said was also detailed in the Owner’s Manual.  He concluded that the vehicle operated as designed at the time of the accident, accelerating in response to the Consumer fully depressing the accelerator pedal.

A nonconformity is defined as a “defect or condition that substantially impairs the use, value or safety of a motor vehicle, but does not include a defect or condition that results from an accident, abuse, neglect, modification or alteration of the motor vehicle by persons other than the manufacturer or its authorized service agent.” §681.102(15), Fla. Stat. [emphasis added].  A “condition” is defined as “a general problem (e.g., vehicle fails to start, vehicle runs hot, etc.) that may be attributable to a defect in more than one part.” Rule 2-30.001(2)(a), F.A.C.  Upon consideration of the evidence presented, the Board unanimously found that the greater weight of the evidence supported the Manufacturer’s affirmative defense that the Consumers’ complaint was the result of an accident of the motor vehicle by persons other than the Manufacturer or its authorized service agent, specifically the driver’s application of the accelerator pedal. Accordingly, the complained-of problem did not constitute a “nonconformity” as defined by the statute, and the Consumers case was dismissed.
REFUND §681.104(2)(a)(b), F.S.:

Jackson v. FCA US, LLC, 2024-0462/JAX (Fla. NMVAB April 10, 2024)

As part of a signed agreement entered into between the Consumer and the Manufacturer on May 8, 2023, the Consumer received $3,400.00 from the Manufacturer.  The Manufacturer asserted that any refund awarded to the Consumer in the case be reduced by that amount, arguing that failure to do so resulted in a “double recovery” of the $3,400.00.  The Manufacturer also relied on the settlement agreement, which included the following clause: “I expressly acknowledge and agree that in the event that FCA US LLC should repurchase or replace the Subject Vehicle from me at a future date, the repurchase amount to be paid by FCA US LLC will be offset or reduced by the ($3,400.00) paid in consideration for this Release.”  The Consumer testified that the $3,400.00 she received from the Manufacturer was for the “troubles she had experienced with the car.”  Therefore, it was her opinion that the compensation was unrelated to anything allowable under the Lemon Law and should not be deducted from the refund.


With regard to the Manufacturer’s argument about the amount paid to the Consumer under the signed release, section 681.104(2)(b), Florida Statutes, requires that “refunds shall be made to the consumer and lienholder of record, if any, as their interest may appear.”  The Board found that the $3,400.00 the Consumer received pursuant to the signed agreement was unrelated to the remedy provided for in Section 681.104(2)(b), Florida Statutes.  Therefore, the Board found it was beyond the scope of their jurisdiction to reduce the refund award by the amount paid by the Manufacturer in the agreement.
Cordero and Rodriguez v. Volkswagen/Audi of North America, Inc., 2024-0062/JAX (Fla. NMVAB June 3, 2024)

As part of a signed settlement agreement between the Consumers and the Manufacturer, the Consumers received a check for $7,000.00.  The Manufacturer asserted that any refund awarded to the Consumers in the case be reduced by that amount, arguing that failure to do so results in a “windfall” to the Consumers.  The Consumer testified that the $7,000.00 was compensation for the problems associated with the illumination of the Electronic Power Control light, which was repaired prior to the date that the agreement was signed.  She said that one month after signing the agreement and receiving the check, she began to experience the shudder upon acceleration accompanied by a shaking of the steering wheel, and began taking the vehicle back to the authorized service agent for that problem October 7, 2024.


With regard to the Manufacturer’s argument that any refund to the Consumers must be reduced by the amount they received under the signed release, section 681.104(2)(b), Florida Statutes, requires that “refunds shall be made to the consumer and lienholder of record, if any, as their interest may appear.”  A majority of the Board found that the money received by the Consumers under the signed agreement was unrelated to the remedy provided for in Section 681.104(2)(b), Florida Statutes.  Therefore, a majority of the Board found it was beyond the scope of their jurisdiction to reduce the refund award by the amount paid by the Manufacturer in the agreement.

Incidental Charges §681.102(7), F.S.

Gallagher v. Jaguar Land Rover, North America, LLC., 2024-0099/WPB (Fla. NMVAB May 21, 2024)

The Consumer requested reimbursement of $3,257.31 for the use of a rental vehicle from February 1-29, 2024; $995.57 for the use of a rental vehicle from March 25-April 3, 2024; and $353.35 for the use of a rental vehicle from April 17-21, 2024, as incidental charges.  The Manufacturer objected to the rental vehicle expenses based on the fact that the Consumer declined the rental vehicle provided to him by the authorized service agent, and instead rented more expensive vehicles through Hertz Car Rental.

The Board found that the award shall include reimbursement of $3,257.31 for the use of a rental vehicle from February 1-29, 2024, as a reasonable incidental charge.  A majority of the Board awarded reimbursement of: $995.57 for the use of a rental vehicle from March 25-April 3, 2024; and $353.35 for the use of a rental vehicle from April 17-21, 2024, as a reasonable incidental charges. §681.102(7), Fla. Stat.
Ginsburg v. Aston Martin Lagonda of North America, Inc., 2023-0537/FTL (Fla. NMVAB May 22, 2024)

The Consumer requested reimbursement of $831.74 for vehicle rental insurance costs associated with vehicle rentals during January 2023 and February 2023 repair attempts, as an incidental charges.  The request was granted by the Board.
Holtz v. Hyundai Motor America, 2024-0013/WPB (Fla. NMVAB June 26, 2024)

The Consumer requested reimbursement of $659.94 for two child car seats which were stolen from the vehicle while it was at the authorized service agent undergoing repair, $479.99 for a stroller which the Consumer alleges was also stolen from the vehicle, as incidental charges.  In addition, the Consumer requested an unspecified amount for damage to the vehicle that occurred while the vehicle was at the authorized service agent.  The Consumer acknowledged that she had not paid anything to any entity for the claimed damage to the vehicle.  The Manufacturer objected to reimbursement of $479.99 for the stroller and $659.94 for the child car seats as no police report was ever filed concerning those items having been stolen from the vehicle. 

The Consumer’s requests for an unspecified amount for damage to the vehicle, and $479.99 for the stroller were denied by the Board.  The Manufacturer’s objections to the $659.94 for two child car seats were rejected and the Consumer was awarded that request as an incidental charge. §681.102(7), Fla. Stat.

MISCELLANEOUS PROCEDURAL ISSUES:
Nunez v. Kia Motors America, Inc., 2024-0014/MIA (Fla. NMVAB April 3, 2024)

The Manufacturer received the Notice of Arbitration on January 31, 2024, making the Manufacturer’s Answer due to be filed on February 20, 2024.  However, the Manufacturer filed its Answer on February 28, 2024, making the filing untimely.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted inadvertence, mistake or excusable neglect, advising the Board that the Manufacturer’s employee, who was newly assigned to handling these cases, mistakenly failed to send the matter to the Manufacturer’s attorney.  Upon learning of the mistake, the matter was forwarded to the Manufacturer’s attorney who promptly filed the Answer.  The Consumer objected to the Board accepting the untimely-filed Answer.  Upon consideration, the Board unanimously found that the Manufacturer’s Answer was not timely filed and that participation in the hearing would be limited to cross-examination of the Consumer and his witness, and to presenting a closing statement.
Vuppala v. Bentley Motors, Inc., 2023-0498/JAX (Fla. NMVAB April 5, 2024)

The Manufacturer’s Answer was due to be filed November 29, 2023, but was not filed until December 30, 2023.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted that the untimely answer was due to oversight and suggested that it may have been received at a time when the Manufacturer was relocating their offices; no evidence was provided to support the assertion.  The Consumer objected to the Manufacturer being permitted to assert any defenses at the hearing.  Upon consideration, a majority of the Board voted not to accept the Manufacturer’s Answer, ruling that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and a closing statement.
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