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NONCONFORMITY 681.102(15), F.S.

Marinelli v. Volkswagen/Audi of America, Inc., 2023-0403/WPB (Fla. NMVAB February 5, 2024)

The Consumers complained of an Apple CarPlay malfunction in their 2023 Volkswagen Jetta.  The Consumer testified that he connected his cellular phone to the USB port in the center console of the vehicle to activate Apple CarPlay on the infotainment screen, which allowed him hands-free use of many of the features and applications on his phone while driving the vehicle. He complained that when he was connected to Apple CarPlay and attempted to make phone calls, the callers on the receiving end could not hear him and instead, heard an “echo of their own voice.”  He said that when the problem happened, he had to disconnect his phone from the USB port to disconnect Apple CarPlay, and then make a manual phone call or connect to Bluetooth. He complained that the problem happened every time he connected his phone to the USB port to connect to Apple CarPlay.  He confirmed that he always used the Apple cable that came with the purchase of his Apple phone to connect his phone to the USB port.  He stated that he regularly used both the voice to text and navigation system features on his phone and said that when he disconnected from Apple CarPlay, he was no longer able to use those features hands-free when driving.  He also noted that his vehicle did not have a built-in navigation system; as a result, when he disconnected from Apple CarPlay, he lost his ability to use any type of navigation system hands-free when driving.  He alleged that the problem cannot be related to his phone carrier, AT&T, because once he disconnected his phone from the vehicle, he did not experience any dropped phone calls, and his receiving callers did not experience any echo.  He said that the problem impaired his use and safety of the vehicle because he conducted business in his vehicle, and he was concerned that dropped phone calls could result in the loss of business.  He said he did not encounter any problems with Apple CarPlay in his previous Toyota vehicle. 


The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle; and the alleged nonconformity was the result of unauthorized modifications or alterations of the motor vehicle by persons other than the manufacturer or its authorized service agent.  The Manufacturer’s representative testified that he never inspected the vehicle but did review the repair orders.  He said that the authorized service agent contacted Volkswagen Technical Service for assistance in identifying and repairing the Consumers’ complaint.  He said that the Manufacturer first directed the authorized service agent to verify that the vehicle software was up to date. He said the authorized service agent was then advised to attempt several different repairs in order to resolve the problem, including reconfiguring the system by “clearing out and reloading the software data” into the infotainment system, fine tuning the microphone sensitivity and as a last measure, replacing the microphone. He acknowledged that none of the repairs corrected the problem.  He said that at the third service visit in June 2023, the technician tested five different phones, each with different cell phone carriers, to determine if he experienced the receiving echo in any of the phones. He acknowledged that the technician experienced a receiving echo with 2 out of the 5 phones, both of which had AT&T as the phone carrier.  He said that after testing the five phones, the technicians “came to an end point,” and did not perform any further repairs.

The Board found that the evidence established that the Apple CarPlay malfunction substantially impaired the use, value and safety of the vehicle, thereby constituting one or more nonconformities as defined by the statute and the applicable rule.  Accordingly, the Consumers were awarded a refund.
Welton v. Toyota Motor Sales, U.S.A., Inc., 2023-0269/STP (Fla. NMVAB March 8, 2024)

The Consumer complained of a defective rear hatch weather seal in her 2021 Toyota Venza.  She testified that three weeks after she purchased the vehicle, she noticed that the weatherstrip on the rear hatch door was pushed out about eight inches.  She referenced several pictures admitted into evidence that depicted the weather seal coming off when she opened the rear hatch door.  She explained that on each occasion that the weatherstripping was dislodged, she spent about 20 to 30 minutes to reinstall the weatherstripping back into place, so she could properly close the trunk door.  She added that despite numerous repair visits for the same problem, the problem continued to exist.  The Consumer’s son testified that he had helped her reinstall the weatherstripping on a few occasions, but it had become a constant problem to the point where she used the backseat to avoid opening the rear hatch door which was preventing her use of the vehicle’s trunk.


The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the vehicle; and the alleged nonconformity was the result of abuse.  The Manufacturer’s representative testified that a new weatherstrip/seal came with adhesive and with built in pretensioned metal clips that attach to specific dented areas designed to take in the clips which go around the body of the vehicle.  He acknowledged that the seal was not completely adhered to the vehicle.  He stated he opened and closed the rear hatch door numerous times during the final repair attempt.  However, he acknowledged that he did not personally do any repairs on the vehicle and only provided repair recommendations to the authorized service agent. He opined that when items were being dragged across the bottom of the trunk, the seal would become dislodged.  However, he did not simulate the condition himself.  When questioned by the Board as to whether the authorized service agent reattached the seal to the rear hatch or whether the seal was replaced, he acknowledged that he did not know. 


The Board found that the evidence established that the defective rear hatch weather seal substantially impaired the use of the vehicle, thereby constituting one or more nonconformities as defined by the statute.  Accordingly, the Consumer was awarded a refund.
REASONABLE NUMBER OF ATTEMPTS §681.104, F.S.


Days Out of Service & Post-Notice Opportunity to Inspect or Repair§681.104(1)(b), F.S.; §681.104(3)(b)1., F.S.

Abedul Group LLC v. Aston Martin Lagonda of North America, Inc., 2023-0399/MIA (Fla. NMVAB January 11, 2024)

The Consumer’s complaint of the interior lights randomly turning on and off, the doors of the vehicle getting stuck open, a wind noise and the engine stalling or turning off while driving, were found to be nonconformities by the Board.  The vehicle was out of service by reason of repair of the nonconformities on December 23 – 30, 2021 (8 days); January 24 – February 1, 2022 (9 days); June 22 – 30, 2022 (9 days); August 22 – 31, 2022 (10 days); August 31 – September 16, 2022 (17 days); November 19 – 23, 2022 (5 days); December 16, 2022 to January 13, 2023 (29 days); February 1, 2023 (1 day); and September 18 – 25, 2023 (8 days), for a total of 96 cumulative out-of-service days.  The Consumer sent written notifications to the Manufacturer to advise the Manufacturer that the vehicle had been out of service by reason of repair for 15 or more cumulative days.  The Manufacturer received the notifications on January 11, 2023, and on July 26, 2023.  On February 1, 2023, and on September 18, 2023, the vehicle was subjected to repair by the Manufacturer

The Manufacturer argued that the written notification was sent after some of the problems were repaired and therefore the Manufacturer did not have an opportunity for a “final repair attempt.”


The Board rejected the Manufacturer’s arguments regarding written notification. Accordingly, the Consumer was awarded a refund.
MANUFACTURER AFFIRMATIVE DEFENSES §681.104(4), F.S.


Defect does not substantially impair use, value or safety of vehicle §681.104(4)(a), F.S.

Kleinhen v. Kia Motors America, Inc., 2023-0525/FTM (Fla. NMVAB March 14, 2024)

The Consumer complained of the engine stalling while driving in his 2023 Kia Soul.  The Consumer testified that the engine had stalled while driving on several occasions.  He acknowledged that when the problem occurred, he was driving the vehicle with one foot on the brake and the other foot on the accelerator.  He noted that he has been driving with two feet for 60 years.  He acknowledged that during the March 7, 2024, repair visit, he was advised by the technician that the vehicle should not be driven with both feet since it could cause multiple drivability issues such as stalling.


The Manufacturer asserted the alleged nonconformity did not substantially impair the use, value or safety of the motor vehicle.  The Manufacturer’s witness testified that on March 7, 2024, he and a technician went on a five-mile test drive with the Consumer.  He noted that a flight recorder was installed to record data during the test drive.  During the test drive, he noticed that the Consumer drove the vehicle with one foot resting on the brake pedal and the other foot pressing on the accelerator pedal, and the flight recorder also yielded this data.  He explained that the vehicle was equipped with “Smart Pedal Technology” which meant there were sensors on each of the pedals that gave commands to the vehicle.  He testified that when one foot was resting or even pressing slightly on the brake pedal, a command was sent to the anti-lock braking system that the vehicle needs to stop.  In addition, he stated that when one foot was pressing on the accelerator pedal a command was sent to the powertrain control module that the vehicle needed to go.  As a result, according to him, when the Consumer was pressing on both pedals simultaneously, the “sensors are being thrown out of whack” and the vehicle does not know if it “should go or stop”; therefore, the vehicle “shuts itself off.”  He concluded that the vehicle was operating as designed without any defects.  He added that the Consumer’s complaint was not uncommon for a two footed driver and that he would continue to experience the problem if he drove the vehicle with two feet.
The Board unanimously found that, based on the evidence presented, the engine stalling while driving, as complained of by the Consumer, did not substantially impair the use, value or safety of the vehicle so as to constitute one or more nonconformities as defined by the statute, and thus concluded the case should be decided in favor of the Manufacturer.  Accordingly, the Consumer’s case was dismissed.
REFUND §681.104(2)(a)(b), F.S.


Incidental Charges §681.102(7), F.S.

Murray v. Nissan Group of North America, Inc., 2023-0476/PEN (Fla. NMVAB February 9, 2024)

The Consumer’s 2021 Nissan Rogue was declared a “Lemon” by the Board with a noxious odor in the vehicle being one of the nonconformities found.  The Consumer requested $4,009.95 for rental car charges incurred after the noxious odor began, as an incidental charge.  The Consumer explained that she was a realtor and could not subject her clients to the noxious odor in her vehicle and so she rented vehicles that were large enough to transport her clients.  The Manufacturer objected to reimbursement for the rental car charges.  The Board found that the award shall include reimbursement of $4,009.95 for rental car charges as an incidental charge.  The Manufacturer’s objection was denied by the Board. §681.102(7), Fla. Stat.

Bachenheimer v. Nissan Group of North America, Inc., 2023-0578/WPB (Fla. NMVAB February 19, 2024)

The Consumer’s 2023 Nissan Rogue was declared a “Lemon” by the Board.  The Consumer requested reimbursement of the following as incidental charges: $95.25 for Uber charges on June 16, 2023, June 20, 2023, and June 21, 2023; $25.59 for postage to send written notification to the Manufacturer; $4,465.00 for the cost of a rental vehicle for the time period between September 25, 2023, and December 29, 2023; $1,575.75 for the cost of a rental vehicle between December 29, 2023, and January 26, 2024; and $174.45 for the cost of a rental vehicle for the time period between February 3, 2024, and February 5, 2024.  The Manufacturer objected to reimbursement for any rental vehicle beyond October 6, 2023, asserting that the Manufacturer had offered to repurchase the Consumer’s vehicle on September 9, 2023, and had only authorized the use of a rental vehicle through October 6, 2023. 


The Board found that the award shall include reimbursement of the following as reasonable incidental charges: $95.25 for Uber receipts from June 16, 2023, June 20, 2023, and June 21, 2023; $25.59 for postage to send written notification to the Manufacturer; $4,465.00 for the cost of a rental vehicle for the time period between September 25, 2023, and December 29, 2023; $1,575.75 for the cost of a rental vehicle for the time period between December 29, 2023, and January 26, 2024; and $174.45 for the cost of a rental vehicle for the time period between February 3, 2024, and February 5, 2024. §681.102(7), Fla. Stat.

Bennington v. General Motors, LLC, 2023-0521/TLH (Fla. NMVAB February 26, 2024)

The Consumer’s 2022 GMC Sierra HD 2500 was declared a “Lemon” by the Board.  The Consumer requested reimbursement of the following as incidental charges: $4.96 for postage incurred in sending mail to the Office of the Attorney General; $15.90 for postage incurred in sending the written notification to the Manufacturer; $4,450.00 for the purchase of a National Thousand Trails lifetime membership; $549.00 for an annual fee to Thousand Trails; $59.00 for an RV Trip Wizard plan; $395.00 for a lifetime membership to Fulltime Families; an unspecified amount for utilizing 15,000 points for a hotel stay at Wyndham Gardens from May 25-26, 2023; an unspecified amount utilizing 15,000 points for a hotel stay at Baymont Inn & Suites from May 26-27, 2023; $40.00 for pet fees incurred during a Baymont Inn & Suites Stay from May 26-27, 2023; $477.86 for hotel room charges incurred during a Homewood Suites stay from May 27-30, 2023; $68.40 for hotel room charges incurred during a Red Roof stay from May 30-31, 2023; and $231.26 for hotel charges incurred during a LaQuinta stay from May 31-June 2, 2023.  The Manufacturer specifically indicated that it did not contest the hotel charges, including any determination the Board might make as to a monetary value for the use of “points” in paying for some of the hotel charges.  The Consumer stated that she understood the points to be worth a penny per point but that the cost of the hotel rooms would have been less than $150.00 if she had not used the points.  The Manufacturer objected to the costs for the National Thousand Trails lifetime membership and annual fee, the RV Trip Wizard, and the Fulltime Families lifetime membership.


The Board found that the award shall include reimbursement of the following as reasonable incidental charges: $4.96 for postage incurred in sending mail to the Office of the Attorney General; $15.90 for postage incurred in sending the written notification to the Manufacturer; $2,250.00 for the purchase of a National Thousand Trails lifetime membership which reflects the amount paid for the membership plus the amount paid for the administrative fee paid to sell the membership, less an estimated amount at which she should be able to sell the lifetime membership; $549.00 for an annual fee to Thousand Trails; $40.00 for the RV Trip Wizard plan ($59.00 reduced by one third for her use of the service up until the airbags deployed); $350.00 for a lifetime membership to Fulltime Families ($395.00 reduced by $45.00 for her partial use of the membership); $100.00 for the value of the 15,000 points used for a hotel stay at Wyndham Gardens from May 25 – 26, 2023; $100.00 for the value of the 15,000 points used for a hotel stay at Baymont Inn & Suites from May 26 – 27, 2023; $40.00 for pet fees incurred during the Baymont Inn & Suites Stay from May 26 – 27, 2023; $477.86 for hotel room charges incurred during a Homewood Suites stay from May 27 – 30, 2023; $68.40 for hotel room charges incurred during a Red Roof stay from May 30 – 31, 2023; and $231.26 for hotel charges incurred during a LaQuinta stay from May 31 – June 2, 2023. §681.102(7), Fla. Stat. 

Welton v. Toyota Motor Sales, U.S.A., Inc., 2023-0269/STP (Fla. NMVAB March 8, 2024)

Subsequent to the Board declaring her vehicle a “Lemon,” the Consumer requested reimbursement for attorney’s fees in the amount of $15,000.00.  The request was denied as the Board did not have statutory authority to award attorney's fees.

Collateral Charges §681.102(3), F.S.
Moroney v. Tesla Motors, Inc., 2023-0486/ORL (Fla. NMVAB February 20, 2024)

The Consumer requested reimbursement of $1,062.87 for window tinting as a collateral charge.  The Manufacturer objected to reimbursement of the window tinting charge, arguing that window tinting was not necessary for the use of the vehicle, that the Consumer chose to add the window tinting to the vehicle, and that window tinting was excluded from the Manufacturer’s warranty.  In response, the Consumer displayed to the Board during the hearing a copy of the window tinting receipt, evidencing that he paid $1,062.87 to tint all of the vehicle’s windows.  The Board found that the award shall include reimbursement of the $1,062.87 for window tinting as a collateral charge. §681.102(3), Fla. Stat.  The Manufacturer’s objection to reimbursement of the window tinting charge was denied by the Board.

Sheldon v. Mercedes-Benz USA, LLC, 2023-0508/WPB (Fla. NMVAB March 6, 2024)

The Consumer’s 2023 Mercedes-Benz EQE 500 was declared a “Lemon” by the Board. The Consumer requested reimbursement of $801.43 for the high voltage battery charger; and $1,200.00 for the cost of the electrician to install the dedicated circuit to charge the high voltage battery, as collateral charges.  The Manufacturer objected to reimbursement for the cost of the high voltage battery charger and for the cost of electrician to install the dedicated circuit to charge the high voltage battery. 

The Board found that the award shall include reimbursement of $801.43 for the high voltage battery charger; and $1,200.00 for the cost of the electrician to install the dedicated circuit to charge the high voltage battery, as reasonable collateral charges.  The Manufacturer’s objection to the request to reimburse the costs of the high voltage battery charger and the cost of the electrician to install the dedicated circuit to charge the high voltage battery was denied. §681.102(3), Fla. Stat.  

MISCELLANEOUS PROCEDURAL ISSUES:
Smith v. BMW of North America, LLC, 2023-0395/MIA (Fla. NMVAB January 3, 2024)

The Manufacturer received the Notice of Arbitration on September 29, 2023, making the Manufacturer’s Answer due to be filed 20 days later, on October 19, 2023.  However, the Manufacturer filed the Answer one day late, on October 20, 2023.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  Counsel for the Manufacturer advised that the Answer was filed untimely due to “excusable neglect,” as the Manufacturer’s system reflected that the Consumer’s Request for Arbitration was not received by the Manufacturer until October 2, 2023, which would have made the October 20, 2023, filing timely.  The Consumer objected to the Board accepting the untimely filed Answer.  Upon consideration, the Board did not accept the Manufacturer’s Answer, and the Manufacturer was not permitted to assert any defenses at the hearing.
Brescia v. Genesis Motor America, LLC, 2023-0412/TPA (Fla. NMVAB January 29, 2024)

During the hearing, the Manufacturer sought to assert statutory affirmative defenses not timely raised in the Manufacturer’s Answer.  Specifically, seeking to assert that the alleged defects or conditions did not substantially impair the use, value or safety of the vehicle, and that any defects or conditions were repaired within a reasonable number of repair attempts.  The Manufacturer did not submit an Answer, a Prehearing Information Sheet, or any other document in this case to the Board or to the Consumer’s Attorney’s office. Paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, requires that any affirmative defenses not raised in the Manufacturer’s Answer or in an amended Answer and filed within the prescribed time periods may not be raised at the hearing, except as otherwise provided in the rules or as permitted by the Board.  The Manufacturer’s representative gave the following explanation for the failure to timely assert the defense(s): “without a date we could not complete the MRF.”  When asked by the Board Chairperson to expound upon that explanation, the Manufacturer’s representative stated that she was told by Genesis National that “they did not have a date.”  The Consumer’s Attorney objected to the Manufacturer’s request.  Upon consideration, the Board declined to allow the Manufacturer to raise any affirmative defenses.  The Manufacturer’s representatives were permitted to cross-examine the Consumer and make a closing statement on behalf of the Manufacturer.

Griffis v. American Honda Motor Company, 2023-0528/WPB (Fla. NMVAB February 22, 2024)

The Manufacturer received the Notice of Arbitration on November 20, 2023, making the Manufacturer’s Answer due to be filed on December 10, 2023.  However, the Manufacturer filed its Answer on January 29, 2024, making the filing untimely.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted that the untimely answer was due to excusable neglect, more specifically that the case file was misplaced, and upon discovery was immediately forwarded to counsel.  Upon receipt of the file, counsel filed the Manufacturer’s Answer with the Board Administrator.  Upon consideration, a majority of the Board voted not to accept the Manufacturer’s late-filed Answer, and the Manufacturer was not permitted to assert any defenses at the hearing.

Sheldon v. Mercedes-Benz USA, LLC, 2023-0508/WPB (Fla. NMVAB March 6, 2024)

The Manufacturer’s Answer was due to be filed November 27, 2023, but was not filed until three days later, on November 30, 2023.  Pursuant to paragraph (8), Hearings Before the Florida New Motor Vehicle Arbitration Board, the Manufacturer's Answer must be filed with the Board Administrator no later than 20 days after receipt of the Notice of Arbitration, and affirmative defenses not raised in a timely filed Answer cannot be raised at the hearing, unless permitted by the Board.  At the hearing, the Manufacturer asserted that the untimely answer was due to excusable neglect, more specifically that the case file was misplaced, and upon discovery was immediately forwarded to counsel, who then filed the Answer with the Board Administrator. The Consumer objected to the Manufacturer being permitted to assert any defenses at the hearing. Upon consideration, the Board did not accept the Manufacturer’s Answer and ruled that the Manufacturer’s participation in the hearing would be limited to cross-examination of the Consumer and to a closing statement.
3

