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'Re: Opinion request regarding whether ho~pitalized
" city commissioner may vote on ordinances, reso~

lutions and other'business of commission by
- telephone. ' ..__, _ "'__ - ,

"Dear·,Mr. Henry: '.

This is in r~sponse to your'request for an opinion regardi~g
whether ~n incapacitated city commissioner may vote by
telephone on ordinances, resolutions, and other matters which
come,~~fore ~he city ~ommissi~~.during its regularly scheduled'
meetings. ,Your ~etter states that the commissioner is hospi­
talized in the city ,and medically unable to attend the meetings
in person ... However, "you not;e that the meetings of the commission
are televised live and will be·broadcast into the commissioner's
hospital 'room so that the commissioner'can see the televised
activities and hear the ~ebate among fellow commissioners in
addition to the comments of the public.' You indicate that the
commissioner can vocally express a vote by the use of a tele­
phone connection which will' he amplified ''So that --the at:tendees
at the public meetings, as well as the television audience,
can 'hear the commissioner's comments and votes.

I '~~gret to i~form:yo~ that this: ~ffice will be unable to
formally opine on the question you have presented because of·

, the absence of legislative or judicial direction on this issue,.
~~ researc~ has revealed no Florida statutory o~ decisional
law dealing with the facts you have presented nor has any such
provision'of the city charter been brought to my attention .
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However, in an effort to be pf some assistance to you, I note,
the following. Section 286.011, F.S., Florida's Government­
in~the-Sunshine' Law, provides that:. ,

(1) All meetings of any board 'or'c9mmission
of any state agency or,authoritY,or 'of any
agency or authority of any countY,·munlcipa.l
corPoration, or political subdivision . . .
at which official acts are to be taken are
declared to be public meeting~ open to,the
public at all times, and no resolution, ,rule, ,

, or formal action shall ,be considered binding
,exc,ept as taken or made at such meeting. "

, "

A city commission is unquestionably a public body within the
scope of the Sunshine Law. See, Town of Falm Beach v.
Gradison, 296 So.2d 473 (Fla~974), cert. denied. 423 U.S.
868 (1975); Killeam ~roperties, Inc.-V:-City of Tallahassee,'
366' So. 2dl72 (1 D. C.A. Fla., 1979)'. Although §286. 011, F. S ."
does not address your specific'question, it would appear ~hat

if a. regularly scheduled ,meeting of the city commission is
properly.'noticed and attended by, a legal quorum' of ,the commis­
sion, the meeting and all official action taken during the
meeting complies with the provisions of §2~6.011, F.S., and
enactments by a required majority vote at such a meeting
would be valid regardless of ,other circumstances.

On -several occasions this office,has ,opined regar-ding ,the _.~__,_,
,practice of conducting public business ,by telephone 'and the
compliance of this pra~tice with the Sunshine Law. In AGO
,071-,32, it was stat,ed at page 52 tllat:

, ,

..

e' ,.

..

..

[T]ei~~hp~e conversatio~~,be~een'publiC
officials o~ aspects of .the public's
,b~iness ',are par,t of the process": which "
"ultimately leads up to final.recorded
action 'in a formal public meeting" and
they may not be, hel,d covertly. These

, conversations come,within'the ambit of
the'Sunshine L~ and must be, subjected

,to, the scrutiny' of' the public to :the "',:
,greates't extent possible. ,,~ey !Day,., ;." ',~"

, ': therefore, ',not, be held"in ·secr!,!.t, 'o,r !in,
, ,a place.:wholly ,inacces!\ible, to,:J!lembers

of, the public or representatives ,of the
news media for the specified'purpose of,
'and with clear intent to avoid the
Sunshine'L~'s requirement~.
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This' office conciuded' that, !'telephone conversations . .
would become secret and unlawful if members of the public
and press were deliberately excluded from the 'public offices
furnished for the ·conduct of the public' is business," and
that· absent the exclusion of the 'pre;;s and public, such
'comm~nications would not be in violation of the Sunshine Lal•.
Because 'the facts of'your question as presented to this o~fice
do not contemplate any telephone ,conversations, which would
be held 'covertly or in secret but provide for a public .

'interchange of ideas at a regularly scheduled and noticed
cOlllIDission meeting, it does not appear that this activity
would ,'constitute a violation of §286. 011, F. S. See also, .
AGO 075-59'. . - --

In order fo~ enactments by the co~iision to be binding upon
the municipality, the legislative bqdy must be duly assembled
and.act·in the fashion prescribed by law. See, Turk v. Richard,
47. So.2d 543, 544 (Fla. 1950); Nash.v. Richard, 166 So.2d 624 .
(3 D.C.A .. Fla., 1964). See generall,' '4 Mcquillan, Municipal'
Corporations §13.07 (3rd~v; ed. 19 9); 56 Am.Jur.2d Munic~pal.
Corporations §l55; 62 C.J.S. Munici~al Corporations §391. .
Section. 166.041" F. S. J of the Munic~pal Home Rule Powers Act
established a uniform procedure for the adoption of municipal
ordinances ~nd resolutions which is applicable to and cannot
be lessened or reduced by any municipality in the state.
Section 166.041(4), F,S' J provides in part that: '

A.majority of the'members of the
governing body sliill cons-tiftite a'" -_...
quorum. An affirmative vote of 'a
majority of a quorum present shall

. be necessary to enact any ordinance
or adopt any resolution.- ~ ....

. .

lt is. clear from ':this section that in order to adopt an, .
ordinance or resolution a quorum must be present and a majority
of those present.ll'USt vote in favor Of the legislation. Whether the
hospitalize!! commissiOner would be '''present'' at the commission
meeting £or purposes of constitu~ing a 'uajority of a quorum
present" is not addressed by any Florida case law or statute of
whIch I ~ ·~ware. But see, 62 C.J .5. Municipal' Corporations ..
§399, .whl.ch states at p-:-757: "'In.order to cunstl.tute a
quorum' the'requlslte'humber of members must ,actually be present'
'at the m;et,ing' and the requisite nu~er cannot be made up by
telephonl.ng absent members and obtal.ning their vote over the
telephone.... Cf. J Penton v'. Brown-Crunun,er Investment; Company,
131 So. 14 (Alii. 1930). " ' .
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