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IN THE CIRcurT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

THE STATE OF FLORIDA, Case No. CL 95-1466. ﬁt
et al _

Plaintiffs,
V8. i

THE AMERICAN TOBACCO
COMPANY, et al,

Defendants.
f

Order Denying Defendants’ Constitutiona) Challenges
¥ - N T

”

THIS CAUSE came before the Court on the Special Master’s April 18, 1997, Repoit-and

Recommendation on the congtitutionality of section 69.08 1, Florida Statutes (1997), “The Sunshine

in Litigation Act.” Upon consideration of arguments of counsel; the memoranda filed by

Backgroupd

Defendants’ constitutional challenge to section 69.081 arises in the context of the State’s

lawsuit filed against the tobacco industry to recover the costs the State hag incurred treating
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18 have sought to block release

§69,081(7}. It protects “[t}rade

lic hazards > Id a1 § 63.081(5).
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Property eXecuted, section 69.081 does not work a “¢

of 2 protectable Property righs.
Three factors e relevant ¢o 5

“ta.kings” analysis:
(1)

%ﬁmmma, 475U.8.211, 22495 (1986),

trade secret constitutes 3 Protectable property interest only if the Bovernment providag 4 guarantes
that the information wijj be protected flom

disclosure B’-‘d‘ﬁlﬁhmmm 467 U.S. 986,
1007-08 (1984),



to suffer a decline in the potentia] profits from sajeg of the Product, thap
decling ig Profits stemg fom 2 decrease iy vajye of the [product] to the
Covsumers, rather thap, fom the destruction of ga edge the submitter bad over
its ‘ompetitors, and canpog Constitute the taking of a trade secret.

¥, Hughey - 2Upp. 606,

because New Tersey had 0ot “Committed ttself to Protecting trade secrets™), atrd 774 £.2d 58 7, 598
(3d Cir. 1985). Seealso Manyfactyrers Assoe. of Th-Coypry v Kneoper, 801 F 24 130, 142 (34 0.
1386) (upholding Pennsytvania Worker and Community Right-to-Know Act based upon Hughey
for th » Cert, depjed,
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—
"Lloyd Doggett and Michael J. Mucchett, mﬂmﬂmﬂhhmmmmgm
Sececy ip the Pubic Inferest 69 Tex [ Rev. 643, 674 (1991) quoting Mogsanto, 467 115, at 1007
08 WMM 249 U.S. 427, 43137 (1919) (emphasis added),

)



nature and with; ]
within the Legislature’s authority to enact)

Id. at 5.
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under Erje 5 doctrine concemed with fonm, shopping ang Poteatial conflict wi), federal procedyraj

rules, does not inform the decision as to whether the Legislature had the rufc»makjng authority to

implement Stage public policy 80als in favor of OPen govemment ppder section 69.08]

See




(1996). Section 69.081 is not preempted by the FCI AA because Congress expressly has narroweg
the scope of The FCLAA 10 cigarette labeling and advertising and section 69.081 does not establish

any advertising or labeling requirements.

Or advertising and, therefore, poges Lo conflict between it and The FCLAA.
Defendants nonetheless argue, completely contrary 1o Cipollope, that The FCLAA occupies
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Written procedures to ensure the confidentiality of nformation provided unce: this legislation while
ILis in the possession of the Departmeny of Health and Huma Services™ 14 at 3734 {emphasis
added), Section l3353(b)(2)(C} is expressly limited to the establishment of internal procedures to
control the trade secretg Defendants are compelled to disclose 1o DHHS under the Act while in the
possession of DHHS. No evidence exists that Congress intended to control the disclosurs of
Defendants’ trade secrets under any other conditions *

Federal legislation nmyst be construed in fight of a presumption againgt the preemption of
police power regulations, and section 69,081 i a valid exercise of the Staze’s police powers. There
is absolutely no conflict between the FCLAA and Florida’s Sunshine in Litigation Act, and
Defendants’ preemption argument ig repudiated by the FCLAA legistative history, eXpress
preemption provisions of the FCLAA, and the U S 5y preme Court decision in Cipofions construing
those provisions.

+ . : ' l

Finally, contrary to Defendants’ arguments, section 69.081 ig reasonably clear and provides
fair warning thay Defendants’ uppro.tcc-tab!e trade secrets will not be shielded by protective orders
in the event of litigation

Defendants initially fail to suow that the statute is impermissibly vague in all its applications.

*Defendants rely on the Southern District’s decision in i il 15, loe

929 F. Supp. 416 (S.D. Fla. 1996), to support their argument that the FCLAA precludes the State

from requiring disclosure of information concerning public hazards during this litigation In fact,

ich reaches the gpposite conclusion, Sonnenreich, 929 F. Supp. at 418 (“state law duty to

disclose material factg through channels of communication othey than advertising oq prontotion”
escapes the preemptive reach of the FCLAA),



mmmmmmﬂmﬂmmm 455 U.S. 489, 494 (1982) % Apg

it is not sufficient for Defendants merely to demonstrate that in marginal or hypothetical cases o

Statute may be subject to different ioterpretations. State v Giamanco, 682 So. 24 1193, 1194 (Fla,
4th DCA 1996). To be void for vagueness, a statute must be “sq vague and indefinite a5 really to
be no nule or standard at a1 lﬁﬂﬂx_ﬂmw 727 F.2d 364, 373 (5th Cir. 1984) (citations
omifted).

Defendants nevertheless argue saction 69,081 is unconstitutionally vague because the terms
“public hazard” and “injury” are undefined. Yet, a statute may use common terms of ord;
meaning. Habie v_Krischer, 642 So. 24 138, 140 (Fla. 4th DCA 1994), “[Tlo make a stature
sufficiently certain to comply with constitutional requirements, it is pot necessary that it fuenish
detailed plans and specifications.” Id.  The Proper inquiry is whether the statutory language
“conveys a sufficiently definite WAIning . . . when measured by common understanding and
practices.” Id; see ajen Hoeffman, 455 US. a1 408 (stating that a statute is fatally vagne when
individuals subject to it are expased 1o some risk or detriment without fair warring). _

Defendants adequately knov;r the standards governing them under saction 69.081. Their

argument that section 69.081 ig constitutionally vague fails,
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As the Spacial Master recognized ig hig Apnl 19, 1997, Report angd Recommendatjog:

Defendants app still claiming trgde Secret protection ReCessarily raises the
iSsue of the application of the Sunshine jn Litigation Act.
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Litigation Act js facially unconsti tutional,

&
DONE AND ORDERED ] Chamberg &t West Patn, B

IGNED AND DATED
cach, Florida, ﬂﬁs_m____ day of July,
1997 JUuL 2o 1997
H'a rold J. Cohen
}L:::I_gc Harold 1 05 1 I
Conformed Copies furnished to:
service g
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