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af{ IN THE CIRCUIT COURY OF

!

TSP
/ Gibl

ROBERT B. RACKLEFF, JO ELLYN RACKLEFF,
WILLIAM DURELL MILLIR, JANICE L. HOLRES,
PAUL JOSEPH NAMOON, CLYDE DILLON SIMPSON,
ISREAL CHARLES LAWRENCE, ond FRANCES EUCENE

JOHNSO¥, individually and cn behalf.of the

Citizens of the State of Florida,

Pluintififs,

V5.

MORDAUNT BIShOP, CLLIFWORD LROWX,

J. E. COOKSEY, N. B. EDWARDS, JR., and
T. B. WALKER, not individually, but in
their capacities as members of the
County Commission of Jeiferson County

and

DANNY MONROL, SUSAN HAGAN, DAVID

WARD, BILL TELLEIFSLN, HERBERT

DEMOTT, BILL BASSETT, FRED WILLIAMS,
JACK HAMILTOY, and BILL CGDALS,

not individually, but in their
capacities as members cf the

Jefferson County Planning Commissicn,

Defendants.

w,

) SECORD JUJLCIAL CLRUCULT, 1IN
FOR JEFFIRSSY COUNTY, TFLODIDA.

gy=235

ORDER ON MOTION FOR SUMMARY JUDGHENT

Robert B. Rackleff, et z2l., Plaintiifs,
e

against Morduant EBishop, et al., cs member

Commission and Danny Honroe, ¢t al., &s memd

:

County Plarnnirng Commigsicn, Defendants. The Plaint

THE
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s of the Jefferson

iffs claim that

—

1

1

eL.veral of the events. in question and issues & paytizl .summary iudgment
e ———ETT T, e R e

N e
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____._.—-‘
various members of thess governmental bodies have violated provisions
of the "Public Records" act (7.S. § 112) z@rd the "Public Mece
— s o ool -

act (F.S. § 286) “entitling Plaintifis to an award of attorneys fees.
4 i
The Court hme reviewed the ceurt files, the subnissions of respective
counsel and their arguments.

The Court.finds no digputed issues of.material fact

concerning
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.The Mey 9, 1989 Conference During

khe Counly vumamissiou .‘.u...lnw

[ T R Za0
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During 4 duly ;qu d oa id uuLiuLd mactlag o the Jelicizun

]

County Commission op May 9, 1989, Comn;*s on Chairman Mordua 0t B:shop
ot e o Tl E TR

Yupacessed. x;_li__kg_ublﬂc meeting for.several minutes for the purpose of

Sgguring the cggﬁty;attQInﬁy'S advice. He was joined in this conferenc
ot bl S e e S e e e =

by Commissioners J.E. Cooksey and Clifford Brown and County Planning

Commissioners David Ward and Bill Tellefsca. Tie conversations of

—-\

tHc conferecs were pg caenerally? audible to. Ln members of the public
: ere pof:gencroll = k. P

i P

present in the meetinz room. At the conzlusion of the conference,
Chairman Bishop brought the meeting back te order and advised the
audience that "the decision of the board, after consulting with our
attorney, is that we will continue with the meeting . . ."

khlle thlS conLeLL ICe wWas not.a clandestinﬁ violation of

Elorida Statute § 286. Oll it -nevertheless viclated the letter and

-« o a e meaan e

_......._..__._._

L

spirif of this law which requires that public meetings be "open to,

thafgg}Lﬁq‘gllzgémea_.k. "' The irony of a public meeting violation
‘J

occurring during a duly noticed county commission meeting before

a large audience c¢I citizens and the zssexdlied news media iz not

lost upon the Courts, However, the privat: confab of several county

commissioners, the Commissicn attorney and two members cof the Planning

Conmission (a subsidicry agency of the Board} resulted in a ciear

Kvol?tloﬂ of thlS i_aggre.

e

Defendants' contentions to the contrary,

yhl}e art;ully and assiduo ot¥sly advanced, are u;:‘a¢11ng )]
-

While it is unmistakable that the private conference resulted

4

in a decision to proceed with the meeting,” the formulation of such

a decision at the conference is not critical to a iinding that thne

violation occurred. Sce 3oard of Public Instruction of Broward County

v. Doran, 224 So. 2d 693 (Fla. 1969) and Wood v. Marston, 442 So.

2d 934 (Fla. 1983). Inquiry cund discussions which lead to fincl

i ESSEREeT R T matclmemn Aava AL ;A Aa=ssrasced cmdars +thde ctatntn Marnnver.

.
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“had pvcvlovaly completed its
L o e Bt e T .

not found and counsel hés 1ot
applyting the doctrine of waiv
cage. Futclive, gty conluiitic
attorney on a purely proced

has been rejected in jcu v. M

ol

¥
presented any Cdent embracing or

¢r (nor estgppel) to o sunshine violatlon

5 RO | T |
0 Lhige 7w cotiterenee with Lhe Commlsslon

ratcer is exempt from Chapter 286,

iami Herald Publishing Co., 462 So.

2d 821 (Fla. 195 There ar

]

2 no issues of disputed material facts

us summarv judegment is appropriate.

e

relating this incident, th

May 8, 1989 Mac

ting at Basset's Dairy

The meeting of Plann
Tellefson was net a vielation
ﬂgnQLIllub the 'exaco upplica

SRS ) :
on the propoSal was imminent,

the application would be brou

soveral. facets which must be examined

ing Commissioners Bill Bassett and Bill

Similarly, cheir meeting witi

tyas not a violztion. = Summary

is thercfore appfopriate as t
e 1 T ¥ . i

an Conmissioner Clii

"-—A-..,....

gith Commissicner Bisaop cron

e e

violation. TFor the purposes

s UL

that there was no discusgsion
1

ending application of Texaco
p g P 3

that was £iled that very day.

a sunshiang law

o’ thig mwotien, Plaintiffs have conceded
by these County Commissicners of the

. It is undisputed that there were

' discussions by the two sets of Commissioncers cencerning this lawsuit

It is unclear to this Court from a

review of the files and depositions the extent and nature of these
e

"Mdiscussions" concern ving the

ﬁhis issue is precluded.

k&r;__. o

lawsuit. Thus, summary judgment on
—_— >

It is undisputed that Planmning fommissionars David Ward

D ———

of F.S. § 285, 'The Planning Commiscion
inquiry and wmade its recommendation ’
tion.; Since County Commission action i
it was not re=asonably foresecable that
ght back tefore the Plarning Commission.
Commissioner Bishop (individually)
judgment in favor c¢f the Defendants

c chas facet i the ifay © meating.

- gy

ifford Brown arvived, however, any meetin



the dictates of Chapter 25¢ by giving uppropriate notice to the public
of this inepection tour, This joint inspoction tour resulted in

4.5 uns itlne Lav viclacion. Bigelow v, Hovae, 291 So. 2d 645 (2ud

DCA 1974), i '

Siwilerly, the site inspecticn trip taken by Planning Commlss‘oners.
— 2 ——“———____-____—-——-——---.,_-___, —— S
Bassett and ilerbert Demote and the tour of Texaco's Laln“*-dﬂu Georgia
WA —— i 3 -
facilities by County Cemmissioners Bishop and T. Butler Walker wvere
e e sy

violative cf Chapter 286.. Prior netic: ¢l these tours would have
S-Sk

foreclosed any possibility of sunshine violations.

Plaintiffe have indicared a waiver of entitlement to atrorneys

fees_arisi:g from the inciden: wherein Pianning Ccmmissioners:Hagan

qd Ward met with Plainriffs Rebert and Jo Ellyn Rackleff prior to
the Planning Commission vore on the issue. This "meeting" was at

the "specific request of these Plaincifis to voice their concerns

, over the Texzco project. The Court fiads that this "meeting" was
N\t S 6 e B o T
noc a v10¢ tion ef the Suushine Law. Tae Court finds that it weuld

be unconscicnable to allow citizens to invite public officials to

weet with them feor the Purpeze of expressing concerns abzsut a public

w projcct and subsequensly COESELANIAY Thal sseels meeting violated 7.8,
§ 286.011.
Likewise, Planning Commissiocner Ward's solo sojourn to Texaco's
i , — _-—--._______'_______. QT
Bzirbridge Facility was not a suns hine wviolatien. The Court rejects
1Ju.....-,.. Sy T GRSTELRE g )
(5k Plalntlrfs arguments and authority to the contrary and finds no
N |

evidence that Ward used this as an "evasive device" to aveid the

Sunshine Law. Town of Pa lm Beach v, Gradison, 296 So. 2d 473 (Fla.

"

\ 1974) .  As 2 matter of law, Deferdancs are encitled to summary judgment.
——— e : =

The Werkshep Moetings,
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ounty Plannisz Commission held workshop meetings

“0n March 16, 23 and 30, 1%3% zonme ring a comprehensive land use

plan for the county. While the issue of the fuel nk.storage facility

—— e



In any event, summary judgment is not apprepriate as to
this issue inasmuch as the record iy unciear and there anpears to

be a disputud fssue vt [acr oz bo wlielher the initial worlshop was

noticed. If the initigl meeting was noticed, there would be no violation
. B

of the "public meeting" portion of the Sunshine Law. Further, there

2 would be no violation of the subsequent, continuation meetings, since

it appears undisputed that the cate, time and place of such meetings

were aunounced at the ruospective, preceding meeting., Shaughnesey

v. Metropolitan Dade County, 238 So. 24 466 (3rd DCA 1970).

Oa the other hand, if the initial meeting was not appropriately

, 1ot1cad both lt and the subsequent meerings would be violative of

ipne public mce:ing requirements of Chapter 286. Summary judgment
--,__ o E e s z

L, as to tnesc ﬂLCtJWbJ is lndpoﬁo riate given the existence cf tha

Mgl i s e o St s

dispuLud nater*al facts.

The gathering of Countv Commissioners and

-

’ldﬁﬂ;nn Cowm;brlovers at the conclusion of .

the April 13, 1989 Planning Commission meeting

After the April 13, 1989 Planning Commission meeting, Plainti’f

/ Robert B, Rackleff obscrved zhint a aunber of Jeiicrson Cuunty Coumissione:
CD and Plunnlnw Commissioners congregated and conversed, There are

~

no allegations or evidence whatsoever vo indiccte the topics of any
_— E

QL:S\ conversations.| fbscnt any evidenc: el discourses of put.le dssues
QQE? by these public Ofllul 1ls, a sunshine viclation is not established.
i -Era ] A\

Such viclations may not be cstablished by mere spa2culation, innuendo

or surmise. Evidence is required. The Defendants are entitled to

/// a summary judgment as a matter of law concerning this incident.

\‘-._.___J'N

"

fodification of the Yé-acre de dicatier of

property tc the 63-ucre dedication of property

During the pendency of tha Texaco development application,

a.modification of the number cof ucres thac would be dedizated
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was violative of the Sunsiiine Law., However, such a modification

& could have come abeut as the result of u sceret mecting or negotiation;
or it could have beern executed by a stalf member without direct authority

of a government cfficial. T[ssentially, there are 2 myriad of explana- o
tions for such a modification.

0 The Couft declines to engraft a res ipsa loquitur theory

to the Sunshine Law. The matexrial facts concerning this modification
are in complete and inexorable dispute, _ngmary judgment as to this

issue is therefcre precludad.

Alleg

e¢d public records act violatiens

Plaintiffs allcre that certain Defendants have violated

Chepter 119 of the Florida Statutes. Uith respect to the matters

taised in the motion, the Ceourt finds no such violations. The evidence
Y SR LN P L L & < T o - :
\ ;

( \ .is wuncontroverted -that the records czustedian for Jefferson County,
S : T 4 SR R T w w12 ; R )

Mr, Williem Bullock, did maintain a £i

-

e concerning the Texaco application,
s

The fact chat it was kept in a basker rather than a file folder jis

of no legal conscquernce, Moreover, there is no evidence that any

citizen was refused access to these materiale at any time.

\
o)
Tha Court ulso rejecis Piaintilfs' concention that the dastruztion
1V of Commissicner Tellefsen's handwritten notes from the April 6, 1989
b; ‘planning commission.mseting was a violation of the public records
1 3 _._'_.__——-
;EKJ‘\ law., Pleintiffs have cited no authority Lo support their theory

that these notes became public records by virtue of the fact that
' ¥

Tellefsen made them or delivered them to Mrs. Ethel Strickland, the

clerk charged with the responsibility for preparing the minutes.

There are no.disputed issues of material facts on

T

his issue and

therefore summaty judgment in favor of the Defendants-is appropriate.

Ceneral Defenses

Defendaits, as a general proposition, argue that the Plaintiffs

s R |
|

¢annot. prevail on their sunshine violation contentions bacause any
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whether injun

mental action

~Court could [

fee cnticlene

that Plaint
qf the Sunshi

and unlawful

sanctions ccntained

these element

these sta:

I".)

ORDER

1.

with resgect

with respect

4Tha

and Eishop;
/;Q/T{é
Pla

/4;;{}1@

he

as to the fol
D Tde
'—:\

Tha

-
&

ctive relief should be granted or tnether certain govein-

should e nellified due to sunshiluve violations. . This
iy

ind no authority applying the "cure" doctrine to attorney

nt cuses,

)

he Defendants' contentions

-

willful or unlawful violation

ne Law While a prosecuting authority must show a willful

1

viclation Lo cbtain a couvictiion uvmder the criminal
in theeoa daws (F.8. %35.011(3)¢{b) and T.S. 119.02),
s dre not vequived for procf of the civil aspeet of
e —

25, Accordingly, it is

RED AND ADJUDGED ae follows

Summary judgment is granted in faver of the Plaintiffs

te the following incidents
May 9, 1989 private conference during the County Commissicn

A
site inspecticn trips by Planning Cowm15h10ners Hagan 4

o y— T
Commissioners Bassett and Demott. ?ﬁ DS
—_—— g aj (
Summincy juds im omranesd Lu favor of the Defeondants
J—
to the foiloving ifcidants:
May 8, 1985 meziing among Cemmissionars Bassatt, Tellefsen

meating of Plonning Commissicners Hagan and Ward with
1 ;

obe apd Jo Ellyn Racklefr

nninz Commnissioner Ward's trip to Bainbridge, Georgia;

April 13, 19£9 guthering of Cemmissioners; and

alleged public records violations.,
Motion is denied
B ———

Summary judzment on the Plaintiffs'

lowing incidents:

Eo— -

May 3, 1889 wmecting of Commissioners Bishop and EBrown;
vAarkeran mranrineae Af Mareh 14 20 and 0. 1089+ and
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DONE AND ORDERED in Chumbers at Tallahassce, this g =

day of March, 1960

q

MMQM

TTREVIN DAVEY, CulLTt J
Copies furnished to:

Edward S. Staffmar, Esq. and
William Friedlander, Esq.
317 East Park Avenue
Tallahassce, Tlorida

Wilfred C. Varn, Esq. and
Thomas M. Ervin, Esq.

Post Office Drawer 1170
Tallahassee, Florida 32302

T. Buckingham Bird, Esq.
Post Office Box 247
Monticello, Florida 32344

1. Plaintiffs' complaint also seeks the imposition of civil
penalties. However, Flaintiffs' Motion for Partial Summary Judghent
was silent as to that issve, thus it will not be considered at this
juncture.

2. Chapters 119 and 286 of the Florida Statutes have generally
e

become known as the "Government in the Sunshine" laws.

3. The affidavit of Williawm Counts dated TFebruary 14, 199C
indicates that he heard a portiocon of the discussion by the conferees.

4, 7The meeting pertained to the application by Texaco to locate
a fuel storage facility near Lleyd, TFlorida in Jefferson County.

5. The fact that a new application was filed after various
County Commission actions does not create an after-the-fact violation.
The new application was not pending before them on May 8, 1989 and
no one could have predicted the procedural twists and turns this
issue took after the May 9, 1989 Commission mecting.



