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Appendix B

IN THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT
OF FLORIDA PE NSACOLA DIVISION

Case No.: 3:10-cv-91-RV/EMT

STATE OF FLORIDA, by and through Attorney
General Pam Bondi, et al.,

Plaintiffs |,
V.

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES, etal,
Defendants.

January 31 , 2011
ORDER GRANTING SUMMARY JUDGMENT

On March 23, 2010, President Obama signed
health care reform legislation: 0The Patient

Protection and Af fordabl e Car e Act .

111-148, 124 Stat. 119 (2010), as amended by the
Health Care and Education Reconciliation Act of
2010, Pub. L. No. 111 -152, 124 Stat. 1029 (2010) (the
0OAct 0) .

This case, challenging the Constitutionality of the
Act, was filed minutes after the President signed. It
has been brought by the Attorneys Genera | and/or

Governors of twenty -s i x states (the ostate
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pl ai nt itwofpsivatg citizens (the o0i ndi vi dual

plaintiffso); and t he Nati onal Fed
Independent Business ( O NFI Bd) (coll ectively, t
oplaintiffso). The defendants are the

Department of Health and Human Services, the
Department of Treasury, the Department of Labor,
and their secretaries (collectively, t
| emphasized once before, but it bears repeating
again: this case is not about whether the Act is wise
or unwis e legislation, or whe ther it will solve or
exacerbate the myriad problems in our health care
system. In fact, it is not really about our  health care
system at all. It is principally about our federalist
system, and it raises very important issues
regarding the Constitutional role of the federal
government.

James Madison, the chief architect of our
federalist system, once famously observed:

If men were angels, no government would be
necessary. If angels were to govern men, neither
external nor internal controls on government
would be necessary. In framing a government
which is to be administered by men over men, the
great difficulty lies in this: you must first enable
the government to control the governed; and in
the next place oblige it to control itself.

1 The states are Alabama, Alaska, Arizona, Colorado,
Florida, Georgia, ldaho, Indiana, lowa, Kansas, Louisiana,
Maine, Michigan, Mississippi, Nebraska, Nevada, North
Dakota, Ohio, Pennsylvania, South Carolina, South Dakota,
Texas, Utah, Washington, Wisconsi n, and Wyoming.
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The Federalist No. 51, at 348 (N.Y. Heritage
Press ed.The Federlst)d ¥ [n establishing
our government, the Founders endeavored to resolve
Madi sodesatified oO0great di fficultyo by
system of dual sovereignty under which o[ t ] he
powers delegated by the proposed Constitution to the
federal government are few and defined. Those
which are to remain in the State governments are
numer ous and ThenkedefalistnNot 4&,.ab
311 (Madison); see alsoU.S Const. art. I, 81 (setting
foth t he specific | egislative powers oOhe
to Congress). When the Bill of Rights was later
added to the Constitution in 1791, the  Tenth
Amendment reaffirmed t hat relationsh
powers not delegated to the United States by the
Constitution, nor pr ohibited by it to the States, are

reservedtot he States respectively, or to tF
The Framers believed that limiting federal

power , and al |l owipowertofiereainor esi dual 6

in the hands of the states (and of the people), would

hel p 0 eratscutrieon of our fundament al l i be

and oreduce the risk o0%e tyranny and
Gregory v. Ashcroft, 501 U.S. 452, 458, 111 S. Ct.

2 The Federalist consists of 85 articles or essays written by
James Madison, Alexander Hamilton, and John Jay,
advocating for ratification of the Constituti
the Federalist has always been considered as of great
authority. It is a complete commentary on our constitution; and
is appealed to by all parties in the questions to which that
instrument has given birth. Its intrinsic merit entitles it to this
hi gh rGComeks.v.dVirginia , 19 U.S. (6 Wheat) 264, 418, 5 L.
Ed. 257 (1821) (Marshall, C.J.). It will be cited to, and relied on,
several times throughout the course of this opinion.
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2395, 115 L. Ed. 2d 410 (1991) (citation omitted).

Very early, the great Chief Justice John Marshall

noted 0t hat limitsomgag not be mistaken, or
forgotten, t he <consMarbtrwt.i on s writte
Madison, 5 U.S. (1 Cranch) 137, 176, 2 L. Ed. 60

(1803). Over two centuries later, this delicate

balancing act continues. Rather than being the mere

historic relic of a bygo ne era, the principle behind a

central government with limited power has oOnever
been more relevant than in this day, when accretion,

if not actual accession, of power to the federal

government seems not only unavoidable, but even

expedi eBreonkata v. Virginia Polytechnic

Institute , 169 F.3d 820, 826 (4t Cir. 1999) (en banc),

af f dd s WhtedrStates v. Morrison , 529 U.S.

598, 120 S. Ct. 1740, 146 L. Ed. 2d 658 (2000). 3

3 In United States v. Lopez, 514 U.S. 549, 115 S. Ct. 1624,
131 L. Ed. 2d 626 (1995), a watershed decision that will be
discussed infra, the Supreme Court began its analysis by
referring to these |Iimits on federal power as
In a manner of speaking, they may be sai d to be ol ast
principlesod alopew@ourt deemedotmem tothe so
important that it also ended its opinion with a full discussion of
them. See id. at 567-68. Shortly thereafter, in  United States v.
Morrison , 529 U.S. 598, 120 S. Ct. 1740, 146 L. Ed. 2d 658
(2000), which will also be discussed infra, the Supreme Court
referred to the division of authority and limits on federal power
as the o0central principle Seefidamur constitutionse
616 n.7. Clearly, if the modern Supreme Court reg ards the
limits of federal power as first, central, and last principles,
those principles are profoundly important i even in this day
and age i and they must be treated accordingly in deciding
this case.
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To say that the federal government has limited
and enumerated power does not get one far,
however, for that statement is a long -recognized and
well -settled truism. McCulloch v. Maryland , 17 U.S.
(4 Wheat) 316, 405, 4 L. Ed. 579 (1819) ( 0 Thi s
government is acknowledged by all, to be one of
enumerated powers. The principle, that it can
exercise only the powers granted to it, ... IS now
universally admi tted. 6) (Marshall, C.J.). Thi
challenge is deciding whether a particular  federal
law falls within or outside those powers. It is
frequently a difficult task and  the subject of heated
debate and strong disagreement. As Chief Justice
Marshall aptly predicted nearly 200 years ago, while
everyone may agree that the federal government is
one of enumerated power s, Othe questi
the extent of the powers actually granted, is
perpetually arising, and will probably continue to

arise, so |l ong as old.rThisscgset em shal |l exi
presents such a question.
BACKGROUND

The background of this case f including a
discussion of the original claims, the defenses, and
an overview of the relevant law i is set out in my
order dated October 14, 2010, which addressed the
defendant sd mot i on incorpomhteds mi s s, and it
herein. | will only discuss the background necessary
to resolving the case as it has been winnowed down
to the two causes of action that remain.

In Count I, all of the plaintiffs challenge the
Oi ndividual ma n dZettiendl508 eéfthe f or t h i n
Act, which, beginning in 2014 will require that
everyone (with certain limited exceptions) p urchase
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federally -approved health insurance, or pay a
monetary penalty. 4 The individual mandate
allegedly violates the Commerce Clause, which is the
provision of the Constitution Congress relied on in
passing it. In Count [V, the state plaintiffs challenge
the Act to the extent that it alters and amends the
Medicaid program by expanding that program, inter
alia, to: (i) include individuals under the age of 65
with incomes up to 133% of the federal poverty level,
and (ii) render the states responsible for th e actual
provision of health services thereunder. This
expansion of Medicaid allegedly violates the
Spending Clause and principles of federalism
protected under the Ninth and Tenth Amendments.
The plaintiffs seek a declaratory judgment that the
Act is unco nstitutional and an injunction against its
enforcement.

4 previously rejected thethsdefendants6 argu
penalty was really a tax, and that any challenge thereto was
barred by the Anti -Injunction Act. My earlier ruling on the
defendantsd tax argument is incorporated into
significantly, has the effect of focusing the issue of the
individ ual mandate on whether it is authorized by the
Commerce Clause. To date, every court to consider this issue
(even those that have ruled in favor of the federal government)
have also rejected the tax and/or Anti -Injunction arguments.
See Goudy-Bachmanv. U.S.Dep dt of Heal th. & Human Servs
2011 WL 223010, at *9 -*12 (M.D. Pa. Jan. 24, 2011); Virginia v.
Sebelius, 728 F. Supp. 2d 768, 786-88 (E.D. Va. 2010); Liberty
Univ., Inc. v. Geithner , i F. Supp. 2d fi , 2010 WL 4860299, at
*9-*11 (W.D. Va. Nov. 30, 2010); U.S. Citizens Assoc. V.
Sebelius, i F. Supp. 2d fi , 2010 WL 4947043, at *5 (N.D. Ohio
Nov. 22, 2010); Thomas More Law Center v. Obama , 720 F.
Supp. 2d 882, 890-91 (E.D. Mich. 2010).



Pet.App. 306

These two claims are now pending on cross
motions for summary judgment (docs. 80, 82), which
is a pre-trial vehicle through which a party shall
prevail if the evi dence in the record O0shows
there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter
of | aw. 6 Fed.WhR.the @garties.dispite 5 6 .
numerous facts (primarily in the context of the
Medicaid count, noted infra ), they appear to agree
that disposition of this case by summary judgment is
appropriate i as the dispute ultimately comes down
to, and involves, pure issues of law. Both sides have
filed strong and well researched memoranda in
support of their motions for summary judgment

( 6 Me m. gsponses 1in oppositon ( 0 Opp. 0) , and
replies (OReplyd6) in further support.
hearing and oral argument on the motions December

16, 2010 (o0Tr. o6). | n bridfidg ti on to this

by the parties, numerous organizations and

individuals we re granted leave to, and did, file
amicus curiae briefs (sixteen total) in support of the

arguments and claims at issue.

| have carefully reviewed and considered all the
foregoing materials, and now set forth my rulings on
the motions and cross -motions for summary
judgment. Iwil t ake up the plaintiffs®& two cl
reverse order.

DISCUSSION
I. Medicaid Expansion (Count Four)

For this claim, the state plaintiffs object to the
fundament al a nctangésmm thes mature 6
and scope of the Medicaid program that the Act will
bring about. They contend that the Act violates the
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Spending Clause [U.S. Const. art. I, 88, cl. 1] as it
significantly expands and alters the Medicaid
program to such an extent they cannot afford the
newly -imposed costs and burd ens. They insist that
they have no choice but to remain in Medicaid as
amended by the Act, which will eventually require
them to oOorun their budgets off a cliff
to violate the Constitutional spending principles set
forth in South Dakota v. Dole, 483 U.S. 203, 107 S.
Ct. 2793, 97 L. Ed. 2d 171 (1987), and in other
cases?

Under Dole, there are four restrictions on
Congress?od Const it powero(h)athe spending
spending must be for the general welfare; (2) the
conditions  must  be stated clearly and
unambiguously; (3) the conditions must bear a
relationship to the purpose of the program; and 4)
the conditions i mposed may not requir
engage in activities that would themselves be
unconst it Bupiao48a IlUSo6at 207-10. In
additio n , a spending condition cannot be
This conceptional requirement is also from Dole,
where the Supreme Court speculated (in dicta at the
end of that opinion) that o0in some cir
financial inducement offered by Congress might be
socercive as to pass the point at whi
turns into c ompul s %ee nd. 8t6211 (citation

5 The state plaintiffs alleged in their complaint that the
Medicaid provis ions also violated the Ninth and Tenth
Amendments, but those claims have not been advanced or
briefed in their summary judgment motion (except in a single
passing sentence, seePl. Mem. at 25).
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omitted). If that line is crossed, the Spending  Clause
is violated.

Preliminarily, | note that in their complaint the
state plaintiffs appear to have relied solely on a

ocoercion and commandeeringd6 theory.
that pleading do they allege or intimate that the Act
al so violates the foumrDokggener al restr

nor did they make the argument in opposition to the
def endant s dnotipnrt@ dismis $.sThus, as |

stated in my earlier order after describing Do | s

gener al restrictions: 0The

dispute that the Act meets these restrictions.
Rather, their claim is based principally on [the
coercion tApparentlyy lexp#&n ding that
argument, the state plaintiffs now argue (very
briefy, in | ess than one full
Medicaid provisions violate the four general
restrictions. See Pl. Mem. at 44 -45. This belated
argument is unpersuasive. The Act plainly meets the
first three of Do | es@esding restrictions, and it
meets the fourth as long as there is no other
required activity that would be independently
unconstitutional. Thus, the only real issue with
respect to Count 1V, as framed in the pleadings, is
whether the Medicaid provisions are impermissibly
coercive and effectively commandeer the states.

The gist of this claim is that because Medicaid is
the single largest federal grant -in-aid program to the
states, and because the states and the needy persons
receiving that aid have come to depend upon it, the
state plaintiffs are facedwith an unt enabl

Choice. They mu st either

transformed Medicaid program with its new costs
and obligations, which they cannot afford, or (2) exit

pl aintiffs

page) t hat t

e H
(

0
1

b
)

sonods
accept



Pet.App. 309

the program altogether and lose the federal
matching funds that are necessary and essential to
provide health care coverage to their neediest
citizens (along with other Medicaid -linked federal
funds). Either way, they contend that their state
Medicaid systems will ev entually collapse, leaving
millions of their neediest residents without health
care. The state plaintiffs assert that they effectively
have no choice other than to participate in the
program.

In their voluminous materials filed in support of
their motion f or summary judgment, the state
plaintiffs have identified some serious financial and
practical problems that they are facing under the
Act, especially its costs. They present a bleak fiscal
picture. At the same time, much of those facts have
been disputed by the defendants in their equally
voluminous filings; and also by some of the states
appearing in the case as amici curiae , who have
asserted that the Act will in the  long run save money
for the states. It is simply impossible to resolve this
factual disput e now as both sidesd financi al
based on economic assumptions, estimates, and
projections many years out. In short, there are
numerous genuine disputed issues of material fact
with respect to this claim that cannot be resolved on
summary judgment .6 However, even looking beyond

6 Perhaps anticipating this, the state plaintiffs maintained

in response to the defendantsd filings that 0t
of whet her the States® costs might to some eXx
coll ater al savings iSee Pl ©&pp.adt PYy irrelevant . o

Thus, oeven if the States were projected to

savings, those savings would in no way lessen the coercion and
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these presently impossible -to-resolve disputed issues
of fact, there is simply no support for the state
p | ai ndoercioh erghiment in existing case law.

In considering this issue at the motion to dismiss
stage, | noted th at state participation in the
Medicaid program under the Act is fi as it always
has been fi voluntary. This is a fundamental binary
element: it either is voluntary, or it is not. While the
state plaintiffs insist that their participation is
involuntary, and that they cannot exit the program,
the claim is contrary to the judicial findings in
numerous other Medicaid cases [ see, e.g.,Wilder v.
Virginia Hosp. Assoc ., 496 U.S. 498, 502, 110 S. Ct.
2510, 110 L. Ed. 2d 455 (1990) (observing that
0 Me di c ai doopdrasive federal -state program
[ and]

FIl ori da Assoc. of Rehab.

commandeering of which Plaintiff States complain, because
they would stild]l be requi rideat4lt
42. However, it would appear from the operative complaint that
the coercion claim has always been rooted in the underlying
contention that the Act forces the states to expend resources

participation in the

Faci

o do

t

program

e s

V.

Congressds

C

~

t hat they cannot af ford: oPl aintiff States ¢
unfunded costs of participating under the Act, but effectively

have no choice other than to participate.dé6 Second Ame]
Complaintat 84;seealsoid at186 (referring to the ofiscal
i mpactdé of the Medicaid expansion and explain
compel states O0Oto assume icatgt4s t hey cannot af
(Act wi || oOekpanwdfetignboll ment beyond the St
ability to fund its 5Hbdrefarringtoth@t i onod) ; i d. /
projected billions of dol Il ars in additional

the Medicaid -r el at ed portions of t he

Act o
succeedingl.atg@6 sp)eferencing the

of the Act on [the state] fiscso).

whi ch

ohar mf ul

Wi
ef f e
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Health & Rehab. Servs , 225 F.3d 1208, 1211 (11th

Cir. 2000) (ONo state is obligated to
Medicaid progr a m. [Bog v. Chiles, 136 F.3d 709,

722 (11th Cir. 1998) (Medicaid is a program from

whi ch t he state oal ways retains [ t he
withdraw)], and belied by numerous published news

reports that several states (including certain of  the

plaintiffs in thi s case) are presently considering

doing exactly that. Furthermore, two plaintiff states

have acknowledged in declarations filed in support of

summary judgment that they can withdraw from the

program. See Declaration of Michael J. Willden

(Director of Department of Health and Human

Services, N e v aahat)ll cofsaéN eptiryd a

out of Medicaid a viable option. 06) ;
Deborah K. Bowman (Secretary of Department of

Social Services, South Dakota) (conceding that

although it wo uld be detrimental to its Medicaid

recipients, South Dakota could 6 cease participation

in the Medicaid Programdé). When the fr
o u t &he prbgram is viewed in light of the fact that

Congress has expressly reserved the right to alter or

amend the Medicaid program [ see42 U.S.C. §1304

( 6 The r altg,hamend, or repeal any provision

of this chapter is hereby reservedtothe Congr ess. 60) ],

and has done so many times over the years, |

observed in my earlier or der t hat t he pl aintiff s
argument w as not strong. See Harris v. McRae, 448

U.S. 297, 301, 100 S. Ct. 2671, 65 L. Ed. 2d 784

(1980) (stating t hthe Mediqgaidr t i ci pati on i
program is entirely optional, [but] once a State elects

to participate, it must comply with the
requirementsod) .
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Ind eed, a survey of the legal landscape revealed
that there wassupopvwerty floirt ttlthee pl ai nti f f
coercion theory argumentoé as every si
Court of Appeals called upon to consider the issue
has rejected the coercion theory as a viable claim.
See e.g., Doe v. Nebraska, 345 F.3d 593, 599-600
(8th Cir. 2003); Kansas v. United States , 214 F.3d
1196, 1201-02 (10th Cir. 2000); California v. United
States, 104 F.3d 1086, 1092 (9th Cir. 1997);
Oklahoma v. Schweiker , 655 F.2d 401, 413-14 (D.C.
Cir. 1981); St at e of New Hampshire Depot
Employment Sec. v. Marshall , 616 F.2d 240, 246 (1st
Cir. 1980); but see West Virginia v. US. Dep 6t of
Health & Human Servs ., 289 F.3d 281, 288-90 (4th
Cir. 2002) (referring to a prior decision of that court,
Commonwealth o f Virginia Depdt of Educati
Riley, 106 F.3d 559 (4th Cir. 1997), where six of the
thirteen judges on an en banc panel stated in dicta
that a coercion claim may be viable in that court, but
goingont o note that due to oO0strong doubi
theviabi | ity of the coedudsifaged t heory oOmost
with the question have effectively abandoned any
real efforttoapply t he coercion theorydé after fii
in essence, t hat it oOrai ses political
cannot be resolved by the courtso).

In the absence of an Eleventh Circuit case on
point, the stateamsl| adipnltaiufsfisbdl edl| aaitm
the motion to dismiss stage. Thus, the plaintiffs were
allowed to proceed and provide evidentiary support
and further legal support for a judicially =~ manageable
standard or coherent theory for determining when,
in the words of the Supreme Court, a federal
spending condi tion opass|[ es] t he p oi
Opr estswmrres i nto cSeelplelssprapn. 60
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483 U.S. at 211. The evidentiary support

is

substantially in dispute, as already noted, and
further legal support has not been forthcoming. It is

now apparent that existing case law is inadequate to
support the st ate plaintiffso
Ninth Circuit has explained in its analysis of

earlier coercion claim m ade by the State of Nevada:

We can hardly fault appellant [for not providing
the court with any principled definition of the

an

wor d 0 c oleecaase ounaivh inquiry has left
us with only a series of unanswered questions.

Does the relevant inquiry turn on  how high

a

percentage of the total programmatic funds is lost
when federal aid is cut -off? Or does it turn, as
Nevada claims in this case, on what percentage of

the federal share is withheld? Or on what

percentage of the s t asttaad income would be
required to replace those funds? Or on the extent
to which alternative private, state, or federal
sources of ... funding are available? There are

other interesting and more fundamental

guestions. For example, should the fact that

Nevada, unlike most states, f ails to impose

a

state income tax on its residents play a part in

our analysis? Or, to put the question more
basically, can a sovereign state which is always
free to increase its tax revenues ever be coerced

~

by the withholding of federal funds @ or is the

state merely presented with hard political
choices?

Nevada v. Skinner , 884 F.2d 445, 448 (9th Cir.
1989). It is not simply a matter of these being

generally difficult or complex questions for courts to
resolve because,as | have said,

coercion

ocourts

cl ai

de al
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day with the difficult complexities of applying
Constitutional principles set forth and defined by the
Supr eme Court . 6 JuRieet Bardozo
cautioned in what appears to have been the first case
to hint at the possibility of a coercion theory claim,
0 t hwld that motive or temptation is  equivalent to

as

coercion is to plunge the law in endlessdi f fi cul ti es. ¢

See Steward Machine Co. v. Davis, 301 U.S. 548,
589-90, 57 S. Ct. 883, 81 L. Ed. 1279 (1937)
(emphasis added); see also, e.g., Skinner, supra, 884
F2d at 4 4 8 difficoly i eot the impropriety of

making judic i a | judgment s regarding a

financial capabilities renders the coercion theory
highly suspect as a method for resolving disputes
bet ween federal and state

In short, while t he plaintiffso
claim was plausible enough to survive dismissal,
upon full consideration of the relevant law and the
Constitutional principles involved, and in light of the
numerous disputed facts alluded to above, I must
conclude that this claim cannot succeed and that the
defendants are entitled to judgment as a matter of
law. In so ruling, | join all courts to have considered
this issue and reached the same result, even in
factual situations that involved (as here) the
potential withdrawa | of a stateds
grant. See, e.g., Schweiker, supra, 655 F.2d at 414

coercion

ent i

(06The courts are not suited t

states are faced here with an offer they cannot refuse

or mer el y a he@&difdniacduma c¥H4 6) ;

F.3d at 1086 (rejecting coercion theory argument
based on the claim that while the state joined
Medicaid voluntarily, it had grown to depend on

feder al funds and onow has

n

o

0]

st

governments.

t h

r e Me d i

eval

choi

uat

ce

(
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in the program in order to prevent a collapse of its
medi cal systemd).

| appreciate the difficult situation in which the
states find themselves. It is a matter of historical
fact that at the time the Constitution was drafted
and ratified, the Founders did not expect that the
federal government would be able to provide sizeable
funding to the states and, consequently, be able to
exert power over the states to the extent that it
currently does. To the contrary, it was expected that
the federal government would have limited sources
of tax and tariff revenue, and might have to be
supported by the states. This reversal of roles makes
any state federal partnership somewhat precarious
given the federal g oecenommicme nt 86 s enor mo
advantage. Some have suggested that, in the interest
of federalism, the Supreme Court should revisit and
reconsider its Spending Clause cases. See Lynn A.
Baker, The Spending Power and the Federalist
Revival, 4 Chap. L. Rev. 195-96 (2001) (maintaining
the oOgreatest threat to state autonom
long been, Congr essds spending power 0 and
states will be at the mercy of Congress so long as
there are no meaningful limits on its spending
power 6) . H o w eanck untjl that hdpmesss
the states have little recourse to remaining the very
junior partner in this partnership.

Accordingly, summary judgment m ust be granted
in favor of the defendants on Count IV.

[l. Individual Mandate (Count One)

For this claim, the plaintiffs contend that the
individual mandate exceeds Congr essd power under
the Commerce Clause. To date, three district courts
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have ruled on this issue on the merits. Two have

held that the individual mandate isa  proper exercise
of the commerce power [Liberty Univ., Inc. v.

Geithner, i F. Supp. 2d fi , 2010 WL 4860299 (W.D.
Va. Nov. 30, 2010); Thomas More Law Center v.
Obama, 720 F. Supp. 2d 882 (E.D. Mich. 2010)],
while the other court held that it violates the
Commerce Clause. Virginia v. Sebelius, 728 F. Supp.
2d 768 (E.D. Va. 2010).

At issue here, as in the other cases decided so far,
is the assertion that the Commerce Clause can only
reach individuals and entities engaged in an
0 act i and tbgcause the plaintiffs maintain that
an individual ds failinsurancet o pur chase he
i s, al most by definition, Oinactivity
mandate goes beyond the Commer ce Clause and is
unconstitu tional. The defendants contend that
activity is not required before Congress can exercise
its Commerce Clause power, but that, even if it is
required, not having insurance constitutes activity.
The defendants also claim that the individual
mandate is sustai nabl e for the oOsecond reason:q
it falls within t he Necessary and Proper Clause. 7

7 The Necessary and Proper Clause is not really a separate
inquiry, but rather is part and parcel of the Commerce Clause
analysis as it augments that enumerated power by authori  zing
Congress O0To make all/l Laws which shall be n.
properdé to regul ate Seend.p,iGenzates e commer ce.
Raich, 545 U.S. 1, 22, 125 S. Ct. 2195, 162 L. Ed. 2d 1 (2005);
see also id. at 34-35, 39 (Scalia, J., concurring in judgment);
accord Garcia v. Vanguard Car Rental USA, Inc. , 540 F.3d
1242, 1249 (11th Cir. 2008) (the Commerce Clause power is
0the combination of the Commerce Clause per
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A. Standing to Challenge the Individual
Mandate

Before addressing the individual mandate, | must
first take up the issue of t he pl ainti ffsd standing
pursue this claim. | previously held on the motion to
dismiss that the individual plaintiffs and NFIB had
standing, but the defendants have re-raised the
issue on summary judgment. 8

One of the individual plaintiffs, Mary Brown, has
filed a declaration in which  she avers, among other
things: (i) that she is a small business owner and
member of NFIB; (i) that she does not currently
have health insurance and has not had health
insurance for the past four years; (iii) that she
regularly uses her personal funds to meet her
business expenses; (iv) that she is not eligible for
Medicaid or Medicare and will not be eligible in
2014; (v) that she is subject to the individual
mandate and objects to being required to comply as
she does not believe the cost of health insurance is a
wise or acceptable use of her resources; (vi) that both

Necessary and Proper Cl auseo) . Neverthel ess,
the two arguments separately for ease of analysis, and because

that is how the defendants have framed and presented their

arguments. SeeDef. Mem. at 23 (contending that the individual

mandate is an essential part of the regulatory health care

reform effort, and @axsertchiusse oocafl s@o nag rweaslsidds
authority if the provision is analyzed under the Necessary and

Proper Clauseo) .

8 |t was not necessary to address standing for the Medicaid
challenge as the defendants did not dispute that the states
could pursue that claim.
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she and her business will be harmed if she is

required to buy health insurance that she  neither

wants nor needs because it will force her to divert

financial resources from  her other priorities,

including running her business, and doing so will

ot hr eat e mbiltymjo maintain my own,

independent business©o; (vii) that she
to reorder her personal and business affairs because,

o[ w] el | i n adv austchew iovéstig&e 1 4 , I

whether and how to both obtain and maintain the

required i nsuranced6; and | astly, (viii) the
al so now investigatemmpliahce i mpact o t hat
with the individual mandate will have on her

priorities and whether she can maintain her

business, or whether, instead, she will have to lay off

employees, close her business, and seek employment

that provides qualifying health insurance as a

benefit.

The other individual plaintiff, Kaj Ahlburg, has

filed a declaration in which he avers, inter alia : (i)

that he is retired a nd holds no present employment;

(ii) that he has not had health care insurance for the

past six years; (iii) that he has no desire or intention

to buy health insurance as he is currently, and

expectstoremain,able t o pay for his and his f ami

own health care needs; (iv) that he is not eligible for

Medicaid or Medicare and will not be eligible in

2014; (v) that he is subject to the individual mandate

and he objects to being forced to comply with it as it

doesnotr epresent 0Oa sensi botfe or acceptab
[ force

my financi al resouhicemsot andi we
funds from other priorities which | know to be more
importantfor mysel f and my familyod,; and (vi)

Omust now investigateoto how and wh e
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rearrange his finances o0of o ensure the
sufficient f u ntek gequired onsuarecey  f o r
premiums.

These declarations are adequate to support
standing for the reasons set forth and discussed at
length in my prior opinion, which need not be
repeated here in any great detail. To establish
standing to challenge a statute, a plaintiff needs to

showoa realistic danger of sustaining a
as a result of therstafotreémeapérati on
[Babbitt V. United Far m44Nor ker s Nat ol
U.S. 289, 298, 99 S. Ct. 2301, 60 L. Ed. 2d 895

(1979)]; that is oOpeggerdd to a suffici.ce

of t i AW of [Florida, Inc. v. Miami -Dade
County School Bd ., 557 F.3d 1177, 1194 (11th Cir.
2009) 1] ; and which is not omerely hyp
c 0 nj e c [FlorideaStaée Conference of the NAACP
v. Browning , 522 F.3d 1153, 1161 (11th Cir. 2008)].
The individual plaintiffs, Ms. Brown in particular,
have established that because of the financial
expense they will definitively incur under the Act in
2014, they are needing to take investigatory steps
and make financial arrangements now to ensure
compliance then. That is enough to show standing,
as the clear majority of district courts to consider
legal challenges to the individual mandate have
held. See GoudyBac hman v . u. S. Depd6t of Healt
Human Ser vs., 2011 WL 223010, at *4 -*7 (M.D. Pa.
Jan. 24, 2011); Liberty Univ., Inc., supra , 2010 WL
4860299, at *5-*7; U.S. Citizens Assoc., supra, 2010
WL 4947043, at *3; Thomas More Law Center, supra ,
720 F. Supp. 2d 882, 887-89; but see Baldwin v.
Sebelius, 2010 WL 3418436, at *3 (S.D. Cal. Aug. 27,
2010) (holding that plaintiff in that case lacked
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standing to challenge individual mandate on the
grounds that by 2014 he may have secured
insurance on his own). As the District Court for the
Eastern District of M ichigan properly noted in
Thomas More Law Center (a case on which the
defendants heavily rely because it ultimately upheld

the individual mandate): o[ T] he gover nment

requiring plaintiffs to undertake an expenditure, for
which the government must anticip ate that
significant financial planning will be required. That
financial planning must take place well in advance

of the actual purchase of insurance in 2014 ... There
is nothing improbable about the contention that the
Individual Mandate is causing plai ntiffs to feel
economi c pr e sTBomaseMore bad &gnterq
supra, 720 F. Supp. 2d at 889. °

Because the individual plaintiffs  have
demonstrated standing, including NFIB member
Mary Brown, that means (as also discussed in my
earlier order) that NFIB  has associational standing
as well. This leaves the question of the state
pl ai ntstafiding 6to contest the individual
mandate A an issue which was not necessary to
reach on the motion to dismiss, but which the

plaintiffs request that | address now.

The state plaintiffs have raised several different
grounds for standing. One of those grounds is that
some of the states have passed legislation seeking to

9] note that Thomas More Law Center is on appeal to the
Sixth Circuit, and in their recently -filed appellate brief the
Department of Justice has expressly declined to challenge the

district courtodos conclusion that

t

he

plaintiff
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protect their citizens from forced compliance with

the individual mandate. For example, on  March 17,

2010, before the Act passed into law, plaintiff Idaho

enacted the Idaho Health Freedom Act, which

provides in pertinent part:

(1) The powert o require or regul ate a per

choice in the mode of securing health care
services, or to impose a penalty related the reto, is
not found in the Constitution of the United States
of America, and is therefore a power reserved to

the people pursuant to the Ninth Amendment,
and to the several states pursuant to the Tenth

Amendment. The state of Idaho hereby exercises
its sovereign power to declare the public policy of

the state of Idaho regarding the right of all

persons residing in the state of Idaho in choosing
the mode of securing health care services free
from the imposition of penalties, or the threat
thereof, by the fede ral government of the United

States of America relating thereto.
(2) It is hereby declared that

States of America.
I.C. §39-9003 (2010).
Similarly, on March 22, 2010, also before the Act

became law, Utah passed legislation declaring that
the then -pending federal government proposals for
health care reform oinfringe

. every person
within the state of Idaho is and shall be free to
choose or decline to choose any mode of securing
health care services without penalty or threat of
penalty by the federal government of the United

on

oinfringe on the ri ghtatesto of

provide for their own heal

t h

c

state po
tizens |
cared by
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person to enroll in athird party payment systemo
and oO0i mposing fines on a person who c|
direct ly for health care rather than use a third party

p ay eSee generally U.C.A. 1953 § 63M-1-2505.5.

Judge Henry Hudson considered similar
legislation in one of the two Virginia  cases. After
engaging in a lengthy analysis and full discussion of
the applicabl e law [see generally Virginia v. Sebelius ,
702 F. Supp. 2d 598, 602-07 (E.D. Va. 2010)], he
concluded t hat despite t he statuteds
nature, the Commonwealth had adequate standing
to bring the suit insofar as o[t]he m
the lawfully enacted statue is sufficient to trigger
the duty of the Attorney General of Virginia to
defend the law and the associated sovereign power to
enact See tid. @& 605-06. | agree with Judge
Hudsonds thoughtful analysis of the i
it here. The States of ldaho and Utah, through
plaintiff Attorneys General Lawrence G. Wasden
and Mark L. Shurtleff, have standing to prosecute
this case based on statutes duly passed by their
legislatures, and signe d into law by their
Governors. 10

'da)

In sum, the two individ ual plaintiffs (Brown and
Ahlburg), the association (NFIB), and at least two of
the states (ldaho and Utah) have standing to
challenge the individual mandate. This eliminates
the need to discuss the standing issue with  respect

10 | note that sever al other plaintiff states passed similar
laws after the Act became law and during the pendency of this
litigation. Other states have similar laws still pending in their
state legislatures.
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to the other state plaintiffs , or the other asserted

bases for standing. See Watt v. Energy Action Educ.

Found., 454 U.S. 151, 160, 102 S. Ct. 205, 70 L. Ed.

2d 309 (1981) (0Because we find
standing, we do not consider the standing of the

ot her p | aYVillageiof fAdington) Heights v.

Metropolitan Housing Dev. Corp ., 429 U.S. 252, 264

n.9, 97 S. Ct. 555,50 L. Ed.2d450 ( 1977) (oBecause
of the presence of this plaintiff, we need not consider

whether the other individual and corporate plaintiffs

have standing to mai nt ai n t hisse alsoui t . 6) ;
Mountain States Legal Foundation v. Glickman , 92

F.3d 1228, 1232 (D.C. Cir. 1996) (if standing is

shown for at least one plaintiff with respect to each

Cal

claim, owe need not consider t he standi

other plaintiffstoraise t hat cl ai mod) .

Having reaffrmed that the plaintiffs have
adequate standing to challenge the individual
mandate, | will consider whether that provision is an
appropriate exercise of power under the Commerce
Clause, and, if not, whether it is sustainable un der
the Necessary and Proper Clause. The
Constitutionality of the individual mandate is the
crux of this entire case.

B. Analysis
(1) The Commerce Clause

The current state of Commerce Clause law has
been summarized and defined by the Supreme Court
on several occasions:

[W]e have identified three broad categories of
activity that Congress may regulate under its
commerce power. First, Congress may regulate
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the use of the channels of interstate commerce.
Second, Congress is empowered to regulate and
protect the instrumentalities of interstate
commerce, or persons or things in interstate
commerce, even though the threat may come only

from intrastate activities. Fi nal

commerce authority includes the power to
regulate those activities having a su bstantial

relation to interstate commerce, i.e., those

activities that substantially affect interstate
commerce.

United States v. Lopez, 514 U.S. 549, 558-59, 115 S.
Ct. 1624, 131 L. Ed. 2d 626 (1995) (citations
omitted); accord United States v. Morrison , 529 U.S.
598, 608-09, 120 S. Ct. 1740, 146 L. Ed. 2d 658
(2000); see also Hodel v. Virginia Surface Min. &
Reclamation Assoc., Inc., 452 U.S. 264, 276-77, 101
S. Ct. 2352, 69 L. Ed. 2d 1 (1981); Perez v. United
States, 402 U.S. 146, 150, 91 S. Ct. 1357, 28 L. Ed.

2d 686 (1971). It is thus well settled that Congress

has the authority under the Commerce Clause to

~

regulate three A and only three A 0categori es

act i vLbpez sugra, 514 U.S. at 558; see also, e.g.,

Garcia v. Vanguard Car Rental USA, Inc ., 540 F.3d
1242, 1249-51 (11th Cir. 2008) (discussing in detail

the o0three categories of

regulate); United States v. Maxwell , 446 F.3d 1210,

1212 (11th Cir. 2006) (noting that,
Congress c a n regul at e onlrigs ofot hr ee
activitieso). The thiissdeicat egory
this case.

As wi || be seen, t he

category is the most frequently di sput ed
hotly contested facet

Yy,

Congr e

activitieso t

ot o d
catego

i s tF

oOsubstanti all

and
of

Omost
t he

ommer
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Garcia, supra, 540 F.3d at 1250. This is because,
while under the first two categories Congress may
regulate and protect actual interstate commerce,

the third allows Congress to regulate intrastate

noncommercial activity, based on its effects.
Consideration of effects necessarily involves
matt ers of degree [and] thus poses not two
hazards, like Scylla and Charybdis, but three. If
we entertain too expansive an understanding of

effects, t he Const iofpowersonds

becomes meaningless and federal power becomes
effectively limitless. | f we entertain too narrow
an understanding, Congress is stripped of its
enumerated power, reinforced by the Necessary
and Proper Clause, to protect and control
commerce among the several states. If we employ
too nebulous a standard, we exacerbate the risk
that judges will substitute their own subjective or
political calculus for that of the elected
representatives of the people, or will appear to be
doing so.

United States v. Patton , 451 F.3d 615, 622-23 (10th
Cir. 2006). Before attempting to navigate among
these three oOhazards, 6 a
roots of the commerce power, and a discussion of how
we got to where we are today, may be instructive.

(@) The Commerce Clause in its
Historical Context

Chief Justice Marshall wrote in 1824, in the fi  rst
ever Commerce Clause case to reach the Supreme
Court:

u l

revi

enumer at

e w

(
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As men, whose intentions require no

concealment, generally employ the words which

most directly and aptly express the ideas they
intend to convey, the enlightened patriots who
framed our constitutio n, and the people who
adopted it, must be understood to have employed
words in their natural sense, and to have

intended what they have said.

Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 188, 6 L. Ed.
23 (1824). Justice Marshall continued his opinion by

noting t hat i f, ofrom the i
| a ngu ahgre aré doubts as to the extent of any
power authorized under the Constitution, the

underlying object or purpose for which that power
was granted 0 gréab influethce mathee
const r uddt iato ¥83-89. In other words, in
determining the full extent of any granted power, it
may be helpful to not only focus on what the
Constitution says (i.e., the actual language used),
but also why it says what it says (i.e., the problem or
issue it was designed to address). Both will be
discussed in turn.

The Commerce Clause is a mere sixteen words
long, and it provides that Congress shall have the
power:

To regulate Commerce with foreign Nations, and
among the several States, and with the Indian
Tribes.

U.S. Const. art I, 88, cl. 3. For purposes of this case,

only seven words are r el evant: 0To
States.

Commerce ...among the several
considerable historical evidence that in the early

mper fection

years of the Union, the word o6 commer cebd was

0

regul at e

The
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understo od to encompass trade, and the intercourse,

traffic,cor ex change of goods; in short, othe
of buying and selling that come after production and

before the goods come to rest. o6 Rober
Daniel E. Troy, Locating the Boundaries: The Scope

of Congressds Power to2Ragy.ul ate Commer Ce
J. L. & Pub. 6P| (60@®B2A)9,( BBar k & Troyo)
(citing, inter alia , dictionaries from that time which

defined commer ce as oexchange of one

another o). In a frequent,Jy cited | aw
one Constitutional scholar has painstakingly tallied
each appearance of t he wor d 0Comme

Ma di s on 0 n theoQGoesstutional Convention

and in The Federalist , and discovered that in none of

the ninety -seven appearances of that term is it ever

used to refer unambiguously to activity beyond trade

or exchange. See Randy E. Barnett, The Original

Meaning of the Commerce Clause, 68 U. Chi. L. Rev.

101, 114-16 (2001) (seeBadso m.eat 116 ) ;

(further examining each and every use of the word

that appeared in the state ratification convention

reports and finding oOthetoterm was uni f
refer to trade or exchangeodo). Even a
scholar who has argued for an expansive

interpretation of the Commerce Clause (and, in fact,

has been cited to, and relied on, by the defendants in

this case) has acknowledged that when the

Constitution was drafted and ratified, commerce

owas the practitcthe wogqud Séet eade 08 6

Robert L. Stern, That Commerce Which Concerns

More States than One, 47 Harv. L. Rev. 1335, 1346

(1934) (o0Sternd).

The Supr eme Courtos first descrip
commerce (and still the most widely accepted) is
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from Gibbons v. Ogden, supra, which involved a New
York law that sought to limit the navigable waters
within the jurisdi ction of that state. In holding that

ocommerced comprehended navigati on, a
fell within the reach of the Commerce Clause, Chief
Justice Mar shall explained t hat oC

undoubtedly, is traffic, but it is something more: it is

intercourse. It describes the commercial intercourse

between nations, and parts of nations, in all its

branches, and is regulated by prescribing rules for

carrying on that intercourse. o6 22 U.
definition is consistent with accepted dictionary

definitions of t h e FounderS3eé 1l Sammeke .

Johnson, A Dictionary of the English Language (4th

N

ed. 1773) (commer ce defined as ol ntercolt
exchange of one thing for another; interchange of
any thing; trade; trafficko). And it

definition of the Supreme Cour t 86s Commer ce Cl ause
interpretation throughout the Nineteenth Century.

See,e.g., Kidd v. Pearson, 128 U.S. 1, 20-21, 9 S. Ct.

6, 32 L. Ed. 3 kgal défiditerBdB the ( 0 The

term [commerce] ... consists in intercourse and

traffic, including in these terms navigation and the

transportation and transit of persons and property,

as well as the purchase, sale, and exchange of

commodi t i Alexander Harilkon intimated in

The Federalist, however, it did not at that time

encompass manufacturing or agriculture. See The

Federalist No. 34, at 212-13 (noting that the
oencouragement o f agriculture and ma r
was to remain an object of state expenditure). This

interpretation of commerce as being primarily

concerned with the commercial intercourse

associated with the trade or exchange of goods and
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commodities is consistent with the original purpose
of the Commerce Clause (discussed immediately

bel ow) , which is entitled to ogreat i
const r u8eeiGibbonspsupra, 22 U.S. at 188-
g9.11

There is no doubt historically that the primary
purpose behind the Commerce Clause was to give
Congress power to regulate commerce so that it
could eliminate the trade restrictions and barriers by
and between the states that had existed under the

11 As an historical aside, | note that pursuant to this

original und er st andi ng and interpretation of ocom
i nsurance contracts did not gualify because 0
of i nsurance is not a Paula.Visgmeat,i on of commerce.
75 U.S. (8 Wall.) 168, 183, 19 L. Ed. 357 (1868) (further

explaining t hat insurance contracts oar e n c
commerce in any proper meaning of the wordod a
objects o0of trade and barter,é6 nor are they ¢

shipped or forwa rded from one State to another, and then put

up for saleo). That changed in 1944, when the
held that Congress could regulate the insurance business under

the Commerce Clause. United States v. South -Eastern

Underwriters Assoc, 322 U.S. 533, 64 S. Ct. 1162, 88 L. Ed.

1440 (1944). 0Concerned that [this] deci sion
state efforts to regulate insurance, Congress in 1945 enacted

the McCarran -Ferguson Act. Section 1 of the Act provides that

6continued regul ati on raliSthtestofitheat i on by t he sev
business of insurance is in the public interes:c
on the part of the Congress shall not be construed to impose

any barrier to the regulation or taxation of such business by the

sever al Bumana éns. .v.0F@rsyth , 525 U.S. 299, 306,

119 S. Ct. 710, 142 L. Ed.2d 753 (1999) (quoting 15 U.S.C.

§1011). Thus, ever since passage of the McCarran -Ferguson

Act, the insurance business has continued to be regulated

almost exclusively by the states.
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Artic les of Confederation. Such obstructions to
commerce were destructive to the Union and
believed to be precursors to war. The Supreme Court
has explained this rationale:

When victory relieved the Colonies from the
pressure for solidarity that war had exerted , a
drift toward anarchy and commercial warfare
between states began ... [E]Jach state would
legislate according to its estimate of its own
interests, the importance of its own products, and
the local advantages or disadvantages of its
position in a political or commercial view. This
came to threaten at once the peace and safety of
the Union. The sole purpose for which Virginia
initiated the movement which ultimately
produced the Constitution was to take into
consideration the trade of the United States; to
examine the relative situations and trade of the
said states; to consider how far a uniform system
in their commercial regulation may be necessary
to their common interest and their permanent
harmony and for that purpose the  General
Assembly of Virginia in January of 1786 named
commissioners and proposed their meeting with
those from other states.

The desire of the Forefathers to federalize
regulation of foreign and interstate commerce
stands in sharp contrast to their jealous
preservation of power over their internal affairs.
No other federal power was so universally
assumed to be necessary, no other state power
was so readily relin[g]uished. There was no
desire to authorize federal interference with
social conditions or legal institutions of the
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states. Even the Bill of Rights amendments were
framed only as a limitation upon the  powers of
Congress. The states were quite content with
their several and diverse controls over most

mattersbut, as Madi son has indicated, owant

general power over Commerce led to an exercise
of this power separately, by the States, which not
only proved abortive, but engendered rival,

conflicting and angry regulations.

H.P. Hood & Sons, Inc. v. Du Mond , 336 U.S. 525,
533-34, 69 S. Ct. 657, 93 L. Ed. 865 (1949) (citations
and quotations omitted). The foregoing is a
frequently repeated history lesson from the Supreme
Court. In his concurring opinion in the landmark
1824 case of Gibbons v. Ogden, supra, for example,
Justice Johnson provided a similar historical
summary:

For a century the S tates [as British colonies] had
submitted, with murmurs, to the commercial
restrictions imposed by the parent State; and
now, finding themselves in the unlimited
possession of those powers over their own
commerce, which they had so long been deprived
of, and so earnestly coveted, that selfish principle
which, well controlled, is so salutary, and which,
unrestricted, is so unjust and tyrannical, guided
by inexperience and jealousy, began to show itself
in iniquitous laws and impolitic measures, f rom
which grew up a conflict of commercial
regulations, destructive to the harmony of the
States, and fatal to their commercial interests
abroad.

6
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This was the immediate cause, that led to the
forming of a convention.

Gibbons, supra, 22 U.S. at 224. In the Supreme
Courtds 1 8 8 8 Kiddevc iPsarsann Justica

Lamar noted that oit i's a matter of
that the object of vesting in congress the power to

regulate commerce ... among the several states was

to insure uniformity for regulation against

conflicting and discriminatory state | egi s | &ki on. 6

Kidd, supra , 128 U.S. at 21. More recently, Justice

Stevenshasadvi sed that when o0construing th
of the power granted to Congress by the Commerce

Clause ... [i]t is important to rememb er that this

clause was the Fr amer s & response to the cent
problem that gave rise to the Consti
that is, the Founders had o006set out on
to reduce tr ad®eeEEOEV. Wyoming, ons. 06

460 U.S. 226, 244-45, 103 S. Ct. 1054, 75 L. Ed. 2d

18 (1983) (Stevens, J., concurring). The foregoing

history is so seewiddted4dsynl]lsthatar ed, 6 |
Constitutional scholars with opposing views on the

Commerce Clause readily agree on this point.

Compare Stern, supra, at 1 3ededcan (bé foh

guestion, of course, that in 1787 [when] the framers

and ratifiers of the Constitution ... considered the
need for regulating 6commerce with fo
and among the several states,d they w
only in terms of ... the removal of barriers

obstructing the physical movements of goods across

stat e |witm Bosk.&Tyoy, supra, at 858, 865

(60One thing is certain: the Founders
federal commerce power to carve stability out of this

commer ci al anakedadp o tatds efrdamS

treating one another as hostile forei
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short, 0t he Cl ause was drafted to grant Co
power to craft a coherent national trade policy, to
restore and maintain viable trade among the states,

and to prevent i nt er st at e mimrand ) . Ha
Madison both shared this concern that conflicting
and di scriminatory state trade l egi sl

naturally lead to outrages, and these to reprisals and

w a r sThedFederalist No. 7, at 37 (Hamilton); see

also The Federalist No. 42, at 282 (Mad ison)

(referencing t he ounceasing ani mosi
0serious interruptions of the public t
would inevitably flow from the lack of national

commerce power).

To acknowledge the foregoing historical facts is
not necessarily to say that the power under the
Commerce Clause was intended to (and must)
remain limited to the trade or exchange of goods,
and be confined to the task of eliminating trade
barriers erec ted by and between the states. 12 The
drafters of the Constitution were aware that they
were preparing an instrument for the ages, not one
suited only for the exigencies of that particular time.

12 Although there is some evi dence that is exactly what
Madison, at least, had intended. In one of his letters, he wrote
that the Commerce Clause 06grew out of the ab
by the importing States in taxing the non -importing, and was
intended as a negative and preventive pro vision against
injustice among the States themselves, rather than as a power
to be used for the positive purposes of the General
Gov er n méVedt Lydnd Creamery, Inc. v. Healy , 512 U.S.
186, 193 n.9, 114 S. Ct. 2205, 129 L. Ed. 2d 157 (1994) (quoting
3 M. Farrand, Records of the Federal Convention of 1787, p.
478 (1911)).
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See, e.g., McCulloch, supra, 17 U.S. at 415 (the

Constitution was oOintended t o endur e

comed and o0t o the vareauw anseseofl
human affairso) (Wdems s/.hUnited
States, 217 U.S. 349, 373, 30 S. Ct. 544, 54 L. Ed.
793 (1910) (explaining that constitutions oar e
ephemeral enactments, designed to meet passing
occasions, 6 abet odashgned
immorta lity as nearly as human institutions can

approach it ... [and], therefore, our contemplation

cannot be only of what has been, but of what may
bed); New¥ookr.dJnited States, 505 U.S. 144,
157, 112 S. Ct. 2408, 120 L. Ed. 2d 120 (1992) (the
Constit ut i on was Ophr as e enough

to allow for the expansi
all ow oenor mouia the hhaturey eob
government ). As Hamilton

Constitutions of civil government are not to be
framed upon a calculation of existin g exigencies,
but upon a combination of these with the
probable exigencies of ages, according to the
natural and tried course of human affairs.
Nothing, therefore, can be more fallacious than to
infer the extent of any power, proper to be lodged
in the national government, from an estimate of
its immediate necessities. There ought to be a
capacity to provide for future contingencies as
they may happen; and as these are illimitable in
their nature, it is impossible safely to limit that
capacity.

The Federalist No. 34, at 210-11 (emphasis in
original).

t o
c.J.);

not

t o approach

|l anguage bro
ond of feder

expl ai ned:
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Thus, the exercise and interpretation of the
commerce power has evolved and undergone a
significant change oO0as the needs of a
constantly expanding national economy have
c hangeSde BEOC, supra, 460 U.S. at 246
(Stevens, J., concurring). But, | will begin at the
beginning.

(b) Evolution of Commerce Clause
Jurisprudence

Some have maintained that the Commerce
Clause power began as, and was intended to remain,
a narrow and limited one. See, e.g.,Raoul Berger,
Federalism: The Founders Design (1987) (arguing
that the founders sought to create a limited federal
government whose power, including the commerce
power, was narrow in scope); Barnett, supra, at 146
(concluding that 0 t dvidencenof s t persuasive

original meaning ... strongly supports [the] narrow
interpretation power [@den ghees s 0 s
Commer ce Cl ause] 6) . Despite evidence

this position, it is difficult to prove decisively
because for the first century of our history the
Clause was seldom invoked by Congress (if at all),
and then only negatively to prevent the interference
with commerce by individual states. This necessarily
means that there is a lack of early congressional and
judicial pronouncements on the subject. T his, in
turn, makes it harder to conclusively determine how
far the commerce power was originally intended to
reach. It was not until 1824 (more than three
decades after ratification) that the Supreme Court
was first called upon in  Gibbons v. Ogden to consider
the commerce power. By that time, it would appear
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that the Clause was given a rather expansive
treatment by Chief Justice Marshall, who wrote:

[The commerce power] is the power to regulate;
that is, to prescribe the rule by which commerce
is to be governed. This power, like all others
vested in Congress, is complete in itself, may be
exercised to its utmost extent, and acknowledges
no limitations, other than are  prescribed in the
constitution ... If, as has always been
understood, the sovereignty of Congress, though
limited to specified objects, is plenary as to those
objects, the power over commerce with foreign
nations, and among the several States, is vested
in Congress as absolutely as it would be in a
single government, having in its  constitution the
same restrictions on the exercise of the power as
are found in the constitution of the United  States.
The wisdom and the discretion of Congress, their
identity with the people, and the influence which
their constituents possess at elections, are, Iin
this, as in many other instances ... the sole
restraints on which they have relied, to secure
them from its abuse.

Gibbons, supra, 22 U.S. at 75. Notwithstanding this
seemingly broad interpretation of Congr essd
negate New Yor kods omtyseverntd i on
navigable waters, it was not until 1887, one hundred
years after ratification, that Congress first exercised
its power to affirmatively and positively regulate
commerce among the states. And when it did, the
Supreme Court at that time reject ed the broad
conception of commerce and the power of Congress to
regulate the economy was sharply restricted. See,
e.g., Kidd v. Pearson, supra (1888). Thus, for most of

power
of

t o
aut h



Pet.App. 337

the first century and a half of Constitutional
government (with the possible exception of Gibbons
v. Ogden in 1824), the Clause was narrowly

construed and given o mi ser |l vy corseet ruct i

EEOC, supra, 460 U.S. at 246 (Stevens, J.,
concurring) (citing Kidd, supra , 128 U.S. at 20-21
(manufacturing not subject to the commerce power of
Congress); United States v. E.C. Knight Co ., 156 U.S.
1, 12-16, 15 S. Ct. 249, 39 L. Ed. 325 (1895)
(manufacturing monopoly not subject to commerce
power); Adair v. United States , 208 U.S. 161, 178-
179, 28 S. Ct. 277, 52 L. Ed. 436 (1908) (connection
between interstate commerce and membership in a
labor union insufficient to authorize Congress to
make it a crime for an interstate carrier to fire
employee for his union membership); Hammer v.
Dagenhart, 247 U.S. 251, 276, 38 S. Ct. 529, 62 L.
Ed. 1101 (1918) (Congress without power to prohibit
the interstate transportation of goods produced with
child labor); Carter v. Carter Coal Co., 298 U.S. 238,
298, 308-10, 56 S. Ct. 855, 80 L. Ed. 1160 (1936)
(holding that commerce power does not extend to the
regulation of wages, hours, and working conditions
of coal miners; defining commerce f consistent with

the original understanding of the term A as o0t he
equi val ent of t he pforr thes e

purposes of tradedd)) .

For example, in A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed.
1570 (1935), a case well known to first year law
students, the Court invalidated regulations fixing
employee hours and wages in an intrastate business
because the activity being regulated only related to

interstate c ommer c e oindirectly. o

on.

The

ntercour

Sup
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Court characterized the distinction between o0 di rect 6

and o0indirectdé6 effects on i nterstate
fundamental one, essential to the maintenance of
our constitutional siytst emh ér ef or wi t h

would be virtually no limit to the federal power and
for all practical purposes we should have a
compl etely centraldia®8 government. o

But, everything changed in 1937, beginning with
the first of three significant New Deal cases. In
N.L.R.B. v. Jones & Laughlin Steel Corp. , 301 U.S.
1, 57 S. Ct. 615, 81 L. Ed. 893 (1937), the Supreme
Court, after recognizing the well known  principle

ot hat acts whi ch directly bur den 0 |
interstate or foreign commerce, or its free flow, are
within t he reach of the <ceeridressional pow

at 31], held for the first time that Congress could

also regulate purely intrastate activities that could

be said to have a oOsubstanti al effect
commerce.0 Al t hough activitiems may be intr:
character when separately considered, if they have

such a close and substantial relation to interstate

commerce that their control is essential or

appropriate to protect that commerce from burdens

and obstructions, Congress cannot be denied the

power to exer ci se t hdd. atc3@.nTthe ol . 6

guestion wa s now ot he ef fect upon
commerce of the [intrastate acti vi ty] Ildiaavol ved. 0

40 (emphasis added).

Four years later, in United States v. Darby , 312
U.S. 100, 61 S. Ct. 451, 85 L. Ed. 609 (1941), the
Supreme Court overruled Hammer v. Dagenhart |,
supra. In upholding the wage and hour requirements
in the Fair Labor Standards Act, and its  suppression
of substandard labor conditions, the Court
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reaffrmed that with respect to intrastat e

otransactionsdé and oacti viti

effect on interstate commerce, Congress may
regulate them without doing violence to the
Constitution. See id. at 118-23.

And then came Wickard v. Filburn , 317 U.S. 111,
63 S. Ct. 82, 87 L. Ed. 122 (1942), which, until
recently, was widely considered the most far -
reaching expansion of Commerce Clause regulatory
authority over intrastate activity. At issue in
Wickard were amendments to the Agricultural
Adjustment Act of 1938 that set acreage allotments
for wheat farmers in an effort to control supply and
avoid surpluses that could result in abnormally low
wheat prices. The plaintiff in  that case, Roscoe
Filburn, owned a small farm on which he raised and
harvested wheat, among other things. When he
exceeded his allotment by 12 acres (which yielded
239 bushels of wheat), he was penalized under the
statute. Although the intended disposition of the
crop involved in the case
[id. at 114], the Supreme Court assumed and
analyzed the iss ue as though the excess wheat was
onot intended in any part

forconsumpti on o Bee tdhat118. Bverm.
though production of such wheat 0 may not
t he

regarded as commerceod6 in
word, [see id. at 125], consumption on the farm
satisfied needs that would (theoretically, at least)  be
otherwise filled by another purchase or commercial
transaction. See id. at 128 (explaining that
homegr own wheat osupplies
grew it which would otherwise be reflected by
purchases in the open market [and] in this sense

wa s

f
0

a

eso

not

havi

n

0eXJ
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competes with wheat in commerceod). I n
Congress had power under the Commerce Clause to

regulate  production intended for  personal

consumption, the Supreme Court stated:

[Elvenifappel | eeds activity be | ocal and t
may not be regarded as commerce, it may still,
whatever its nature, be reached by Congress if it
exerts a substantial economic effect on interstate
commerce and this irrespective of whether such
effect is what might a t some earlier time have
been defined as o0directo6 or oindirect

* % %

That appell eeds own contribution to
for wheat may be trivial by itself is not enough to

remove him from the scope of federal regulation

where, as here, his contribution, taken together

with that of many others similarly situated, is far

from trivial.

Id. at 125, 127-28. The latter statement is commonly

known and described asthe 6 aggregation principle.o
It allows Congress under the Commerce Clause to

reach a oOcVviatsise so6f tahcatti have a substani
impact on interstate commerce when those activities

are aggregated with all similar and related activities

A even though the activities within the class may be

themselves trivial and insignificant. See, e.g.,

Maryland v. Wir tz, 392 U.S. 183, 192-93, 196 n.27,

88 S. Ct. 2017, 20 L. Ed. 2d 1020 (1968) (any claim

that reviewing courts have the power to excise, as

trivial, individual activity within a broader class of

activities oOhas beemsputheendtdierel y to
minimis character of individual instances arising

under [the] statute is of no consequenceod) . To
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illustrate this principle, as applied in ~ Wickard , even
though Fi | burnds 239 bushel s
his own consumption and seed, and did not
significantly impact interstate commerce, if every
farmer in the country did the same thing, the
aggregate impact on commerce would be
cumulatively substantial.

Together, Jones & Laughlin Steel , Darby, and
Wickard ei t her 0 us hewrem df Commércea
Clause jurisprudence o0t hat greatly
previously defined authority of Congress under that
Cl a u sLepi&z, qupra, 514 U.S. at 556], or they

wer e

merely Orestoredodé6 the oObroader

Clause announced by Chi ef Just Peteg
supra, 402 U.S. at 151. Regardless of whether the
cases represented a new era or simply a restoration
of the old, it seemed that from that point forward
congressional action under the Commerce Clause
was to be given virtually insurmountable deference.
See Kenneth Klukowski, Citizen Gun Rights:
Incorporating the Second Amendment Through the
Privileges or Immunities Clause, 39 N.M. L. Rev.
195, 232-33 (2009) (noting that in these New Deal

presum

expanded t he

view of
Marshall . 6

cases Ot he Court read t he Commer ce Cl au

broadly that it is a bold statement to say that th e
provision even nominally constrained federal

actionog) . An d, theiNevd Bealdperiodf r o m

through the next five decades, not a single federal
legislative enactment was struck down as exceeding
Congressd power un €lause power
A until Lopezin 1995.

In United States v. Lopez the Supreme Court
considered the Constitutionality  of the Gun Free
School Zones Act of 1990, which criminalized the

Commer ce
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possession of a firearm in a school zone. In holding
that the statute exceeuhded
the Commerce Clause, the Supreme Court began by
recogni zing grmienciopli e s
limitations on federal power as set forth in the
Constitution. See supra, 514 U.S. at 552. Then, after
detailing the history and transformation of
Commerce Clause jurisprudence i from Gibbons, to
A.L.A. Schechter Poultry , and up through Wickard i
the Court observed that even in cases which had
interpreted the Commerce Clause more expansively,
every decision to date had recognized that the power

granted bythe Cl ause i s necessar.i

I i mi t sé nohrécaghized and respected, could
| ead to feder al action
obliterate the distinction between what is national
and what is local and create a completely centralized
governmen t Seae generally id. at 553-57. Consistent

with those limits, the Lopez Cour t stated

identified three broad categories of activity that

Congressd al

behi

Y

t hat

Congress may regul ate wunder

Seeid. at558 (e mphasi s added) .
af f ecategoy was the one at issue there, and in
holding that the statute did not pass muster
thereunder, the Supreme Court focused on four
considerations: (i) the activity being regulated (guns
near schools) was not economic in nature; (ii) the
statute did no t contain jurisdictionally limiting
language; (i) Congress did not make any formal
findings concerning the effect of the regulated
activity on commerce; and (iv) the connection
between that activity and its effect on commerce was
attenuated. See generally id. at 559-67.

The

nd t he

oOsubject

woul d

owe have

ts comme
Osubstant
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As for the fourth consideration, the Court
impliedly conceded the claims by the government
and the dissent that: (1) gun -related violence is a
serious national problem with substantial costs that
are spread throughout the population; (2) s uch
violence has adverse effects on classroom learning
(which can result in decreased productivity) and
discourages traveling into areas felt to be unsafe; all
of which, in turn, (3) represents a substantial threat
to interstate commerce. The Lopez majorit y made a
point to Opause to consider the implic
arguments, however. See id. at 563-65. It found that
if such theories were sufficient to justify regulation
under the Commerce clause (even though their
underlying logic and truth were not quest i oned) , oit
is difficult to perceive any limitation on federal
power 06 and hadwperessedr te posit any
activity by an individual that Congress is without
power t 0 r e g (béeaid at.5&4. To accept such
arguments and uphold the statute, the  majority
concluded, would require the Court:

... to pile inference upon inference in a manner

that would bid fair to convert congressional

authority under the Commerce Clause to a
general police power of the sort retained by the
States. Admittedly, some of our prior cases have
taken long steps down that road, giving great

deference to congressional action. The broad
language in these opinions has suggested the
possibility of additional expansion, but we decline
here to proceed any further. To do so would
require us to conclude that the Constitution's
enumeration of powers does not presuppose
something not enumerated, and that there  never



Pet.App. 344

will be a distinction between what is truly
national and what is truly local. This we are
unwilling to do.

Id. at 567-68; see also id. at 578, 580 (explaining that

it is the Cowuetdgnduety meani ngf ul [ i mit
on the commerce power o and intervene
ohas tipped the scales too faro as f e
too essential a part of our constitutional structure

and pl ays too vital a rol e I n secur |
(Kennedy, J., concurring) .

The next significant Commerce Clause case to be
decided by the Supreme Court was the 2000 case of
United States v. Morrison , supra, 529 U.S. at 598,
which involved a challenge to t he Violence Against
Women Act of 1994. The government argued in that
case A similar to what it did in Lopez A that
Congress could regulate gender -motivated violence
based on a syllogistic theory that victims  of such
violence are deterred from traveling and engaging in
interstate business or employment; they are thus
less productive (and incur increased medical and
other costs); all of which, in turn, substantially
affects interstate commerce. See id. at 615. The
Court began its analysis by recognizing the
foundational principle that the  power of the federal
government is odefined and | imitedd a
0 Ev e r yendctadwoy Congress must be based on
one or more of its powers enumerated in the
Const it Geeiidb at.607. It emphasized that
while the | egal analysis of the Commerce Clause
ohas changed as our Nation has devel o
has resulted i n Congress having oconsi der a
greater latitude in regulating conduct and
transactions under the Commerce Clause than our
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previous case laathorittpundemtha t ed, O

Clause 0is not withoSedaid atf f ecti ve boun
607-08. The Court then looked to the four
osignificant consideratiimns
Lopez and found t hat , o[ w] it
underlying our Commerce Clause jurisprudence as
reference points, the proper resolution of the present
casesisc | e @®ee.iddat 610-13. First, the statute at

issue in Morrison did not regulate economic activity:

60 that wer
h t hese pr

Gender-motivated crimes of violence are not, in

any sense of the phrase, economic activity. While
we need not adopt a categorical rule against

aggregating the effects of any noneconomic
activity in order to decide these cases, thus far in
our Nation's history our cases have upheld

Commerce Clause regulation of intrastate

activity only where that activity is economic in

nature.

Id. at 613. Further, the statute did not contain

jurisdictionally limiting language; and while it was

supported, in contrast to Lopez, with numerous

congressional findings regarding the personal,

familial, and economi c¢ impact of gender -motivated

violence, those findings were insufficient to sustain

the legislation as they relied onthe same o0 met hod of

reasoning that we have already rejected as

unworkable if we areto mai ntain the Constitutiono
enumer at i on ld. fat 63bomothersvords, it

would require the Court oto pile inf
inference, O and, i the ish ef pr ocess, run
ocompl etely obliterat[ing] t he Con
distinction between national a n d | ocal aut hority. o

See id.
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In light of the circums criptial rulings in  Lopez
and Morrison , many were surprised by the Supreme
Courtds subsequednpnzaledwe Raich,i on i n
545 U.S. 1, 125 S. Ct. 2195, 162 L. Ed. 2d 1 (2005),
which was not only seen as a return to the more
expansive Commerce Clause juri sprudence [see, e.qg,
Matthew Farley, Chal | engi ng Supremacy: Virgini
Response to the Patient Protection and Affordable
Care Act, 45 U. Rich. L. Rev. 37, 65 (2010)], but was,
in fact, viewed by some as even going beyond and
odi s pl Wickard @the most far -reaching of all
Commerce Clause cases. See Douglas W. Kmiec,
Gonzales v. Raich: Wickard v. Filburn Displaced |,
2005 Cato Sup. Ct. Rev. 71 (2005).

At issue in Raich was whether Congress had
authority under the Commerce and Necessary and
Proper Clauses to prohibit, via the Controlled
Substances Act, 0t he | ocal cultivation and u
marijuana in complianceSeewi th Cali forn
Raich, supra, 545 U.S. at 5. The marijuana at issue,
which was being used by two seriously ill women for
medicinal purposes pursuant to state law, had been
neither bought nor sold and never crossed state
lines. It was, and is, illegal in most states, and does
not have a legal free market in interstate commerce,
the normal attribute  of any economic analysis.
Nevertheless, the S upreme Court began its analysis
by stating: o0O0ur case | aw firmly es
Congressd power t o roetgiies at e purely | c
t hat are part of an economic 6cl ass ol
have a substantial ef f ect on interstate commerc
Id. at 17. The Court found Wickard t o be o0stri kingé
in similarity and oof particul ar rel
analysis as that that @sgessocenst abl i shes
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regulate purely intrastate activity that is not itself

0 ¢ 0 mme rincthatit is ndt produced for sale, if it

concludes that failure to regulate that class of

activity would undercut regulation of the interstate

mar ket i n t hatld. at d7l@.0oTe QGowyrt. O

held that Congress had a orational b a s
that leaving home -consumed marijuana outside of

federal control would affect the price and market

conditions for that commodity because, as was noted

in Wickard ,the 0 pr oducti on of the commodity m
for home consumption, be it wheat or marijuana, has

a substantial effect on supply and demand in the

national ma rket for t h at c 0 mnSeedid. aty9. 6
Surprisingly, 0 [ t Ralcla happenece mar ket i n
to be an il l egal one did not affect th
i n t he Mbhxedlssipraqg 446 F.3d at 1214.

The Eleventh Circuit has indicated that the
distinguishing feature between Raich and Wickard
on the one hand, and Morrison and Lopez on the
ot her , theocongprehensiveness of the economic
component of t hviexwell,e suprd, at46i on . 6
F.3d at 1214. The statute in Lopez, for example, was
a brief, single -subject criminal statute that did not
regulate any economic activity. By contrast, the

statutein Rachwas a broader | egislative sche
the opposite end ofthe r egul at ory Ssgmagct r um. 6
545 U.S. at 24. It was oO0a | engthy and

creating a comprehensive framework for regulating

the production, distribution, and possession  of

[ controll ed substances], 6 which were
Supreme Court det er mi ned to be Oquintessent
economicbo ISee idh att24-25e The Court

reached this concl usi on by oquite broadly defi
6economi csd as @istrdibetion,pand duct i on,
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consumption of See Maxveld suprmaes. 86

446 F.3d at 1215 n.4 (quoting Raich, supra , 545 U.S.

at 25-2 6, i n turn guoti ndlewWebsterds
Interna tional Diction ary 720 (1966)).13

(c) Application of the Foregoing to the
Facts of this Case

Unsurprisingly, the plaintiffs rely heavily on
Lopez and Morrison in framing their arguments,
while the defendants, of course, look principally to
Wickard and Raich. These cases (along with the
others discussed above) all have something to add to
the discussion. However, while they frame the
analysis, and are important from a historical
perspective, they do not by themselves resolve this

Thi

case. Thatis because, as Coysgnthess®& attorne

Congressional Researchand Servi ce

(6 CR

Congressional Budget Of fice (0CBOO0G) a

before the Act was passed into law, the notion of
Congress having the power under the Commerce
Clause to directly impose an individual mandate to

purchase heal t h car e i nNsurandc e i s onovel

ounpr ec e dSsealemifer Btaman & Cynthia

Brougher, Congressional Research Service,

Requiring Individuals to Obtain Health Insurance: A

Constitutional  Analysis, July 24, 2009, at 3, 6
(o0whet her CongrseGommera Glauses e it

B 1n objecting to the maj orityds use

of t ot

possi bl ebod definition, Justice Thomas argued

deconomicso6 is not defined as broadly in
0 t h e joritmaloes not explain why it selects a remarkably

expansive 40-year-o | d d e f iRaidh,tsupcan 546 U.S. at 69

and n.7 (Thomas, J., dissenting).

ot he
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authority to require a person to buy a good or a

serviceod raises a@amosovehai stemgdngnd
guestionod) (0OCRS Analysiso); Congress
Office Memorandum, The Budgetary Treatment of an

Individual Mandate to Buy Health Insurance,

August 1994 (O0A mandate requiring all
to purchase health insurance would be an

unprecedent ed form of feder al acti o
An al y sNewwrdgfore has Congress required that

everyone buy a product from a private company

(essentially for life) just for being alive and  residing

in the United States. 14

As | explained in my earlier order, the fact that
legislation is unprecedented does not by itself render
it unconstitutional. To the contrary, all federal
legislation carri es wi t h it a opresumpti on
const it ut Mooisoa,lsuptay 528 U.S. at 607.
However, the presumption is arguably weakened,
and an 0 a b s e n cneight adasonabty woe r 6

14 The individual mandate differs from the regulations in
Wickard and Raich, for example, in that the indiv iduals being
regulated in those cases were engaged in an activity (regardless
of whether it could readily be deemed interstate commerce in
itself) and each had the choice to discontinue that activity and
avoid penalty. See, e.g., Wickard v. Filburn , 317 U.S. 111, 130,
63 S. Ct . 82, 87 L. Ed. 122 (1942) (noting C
far mer a choiced of sever al options wunder t h
people have no choice but to buy insurance or be penalized. And
their freedom is actually more restricted as they do no t even
have a choice as to the minimum level or type of insurance to
buy because Congress established the floor. A single twenty -
year old man or woman who only needs and wants major
medical or catastrophic coverage, for example, is precluded
from buying su ch a policy under the Act.
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inferred where i as here i o0earl i er Congresses
avoided use of thishighlyat t r act i v ePrigtzovwe r . 6

United States, 521 U.S. 898, 905, 908, 117 S. Ct.

2365, 138 L. Ed. 2d 914 (1997); id. at 907-08 ( ot he

utter lack of statutes imposing obligations [like the

one at issue in that case] (notwithstanding the

attractiveness of that co urse to Congress), suggests

an assumed absenceof such power 6) (emphasis in
original); id. at 918 (0al most t wo centuri
apparent congressional avoidance of the practice [at

issue] tends to negate the existence of the

congres si onal power .BThemerafacd her ed)

that the defendants have tried to analogize the

individual mandate to things like jury service,

participation in the census, eminent domain

proceedings, forced exchange of gold bullion for

paper currency under the Gold Clause Cases, and

requi red service i n JaicianpAetssed under t he
of 1789 (all of which are obviously distinguishable)

only underscores and highlights its unprecedented

nature.

However, unprecedented or not, | will assume
that the individual mandate can be Constitutiona |
under the Commerce Clause and will analyze it
accordingly. This analysis requires the resolution of
two essential questions.

15 Indeed, as the plaintiffs have persuasively noted, not
even in the context of insurance under the National Flood
Insurance Program did Congress mandate that all homeowners
buy flood insurance directly from a private company. See PL.
Opp. at 26-27.
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(i) 1s Activity Required Under the
Commerce Clause?

The threshold question that must be addressed is
whether activity is required  before Congress can
exercise its power under the Commerce Clause. As
previously discussed, Commerce Clause
jurisprudence has Oobtealkpezy s ome turns,
supra, 514 U.S. at 579 (Kennedy, J., concurring)],
and contracted and expanded (and contracted a nd
expanded again) during our nationds
But, in every one of the cases i in both the
contractive and expansive fi there has always been
clear and inarguable activity , from exerting control
over and using navigable waters (Gibbons) to
growing or consuming marijuana ( Raich).16 In all the
cases discussedabove, the Supreme Court was called
upon to decide different issues (e.g., whether
commerce encompassed navigation; whether it
included manufacture and agriculture or was limited
to trade or exchange of goods; whether the activity at
issue was interstate or intrastate and had a direct or
indirect effect on commerce; whether that effect was
substantial; whether the activity was economic or

16 The defendants cite to Raich for the proposition that

Congress may reach oOevencommteroidll y intrastate, f
matters when it concludes that the failure to do so would
undercut a | arger program regulating interst

See Def. Mem. at 13. By paraphrasing Raich here rather than
quoting from the decision the defendants have attempted to

obscure the i mportance of oOactivity, o6 for the
Justice Scaliads concurrence (on whi ch t he (
rely), donottal k at al | fo kithed ecommercialrorsnét.

They only mention (and often) oOactivities.
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noneconomic; and whether it was part of a single -

subject statut e or a necessary and essential

component of a broader comprehensive scheme), but

ithasneverbeen cal | ed upon to consider i f 0Oac¢
is required. On this point at least, the district courts

that have reached opposite conclusions on the

individual manda te agree. Compare Thomas More

Law Center, supra, 720 F. Supp. 2d at 893 (noting

that the Supr eme Court o0has never needed
address the activity/inactivity distinction advanced

by plaintiffs because in every Commerce Clause case

presented thus far, there has been some sort of

activityo; t hen proceeding to wuphold
mandate), with Virginia, supra , 728 F. Supp. 2d at

781 (noti ng application af eonamnerge

Clause power found to be constitutionally sound by

the Supreme Court involved some f orm of action,

transaction, or deed placed in motion by an

i ndividual or |l egal entityoé; then proc
down the individual mandate).

The defendants contend, however, that despite
the inarguable presence of activity in every Supreme
Court case to date, activity is not required under the
Commerce Clause. SeeDef. Mem. at 31 (maintaining
t hat ot her e i s clause in6#et i vity?o
constitutiond). I n fact, they go so f
that to impose such a requirement would be bold and
radical. Accord ing to the defendants, because the
Supreme Court has never identified a distinction
between activity and inactivity as a limitation on
Congressd commerce power , to hold ot he
Obreak new | egal groundéd and be 0nc
ounpr ec e Geehaf.©dp. a 1, 2, 16. First, it is
interesting that the defendants i apparently
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believing the best defense is a good offensefi would

use the words onovel Ginceyradl ounprecedent
previously noted, those are the exact same words

that the CRS and CBO used to describe the

individual mandate before it became law.

Furthermore, there is a simple and rather obvious

reason why the Supreme Court has never

distinguished between activity and inactivity before:

it has not been called upon to consider the issue

because, until now, Congress had never attempted to

exercise its Commerce Clause power in such a way

before. See CBO Analysis (advising Congress during

the previous health care reform efforts in 1994 that

oO[t] he gover nmrequted geapke torbeyv e r

any good or service as a condition of lawful residence

inthe Uni ted States. 0) . Il n every Supr eme
decided thus far, Congress was not seeking to

regulate under its commerce power something that

could even arguably be sa d t o be opassive

i nactit’vity. o

17 | note that in Gibbons v. Ogden, where Chief Justice
Mar shal l o0described t he Feder al Commer ce p o\
breadth never Wiekard,supme3é7duesd & 11f1],
commerce was defined as O0intercourse. 6 Even t
seem to carry with it an implicit presumption of at least some
sort of preexisting dealing between people or entities. See 1
Samuel Johnson, A Dictionary of the English Language (4th ed.
1773) (defining Ointercoursed6 as 0Commer ce;
oCommunicationod) . Furthermore, as one of t he
their brief, the word oOregulated6 in the Comme
would also appear to presuppose action upon some object or
activity that is already extant ( see doc. 121 at 4 n.1, citing
Samuel Johnsonds dictionary defining oOregul at
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It would be a radical departure from existing case
law to hold that Congress can regulate inactivity
under the Commerce Clause. If it has the power to
compel an otherwise passive individual into a
commercial transaction with a third party merely by
asserting i as was done in the Act A that
compelling the actual transaction is itself

ocommer ci al and economi ¢ i n natur e

substantially affects i nt er st at e s®Aumer ced |
§1501(a)(1)], it is not hyperbolizing to suggest that

Congress could do almost anythin g it wanted. It is

difficult to imagine that a nation  which began, at

least in part, as the result of opposition to a British

mandate giving the East India Company a monopoly

and imposing a nominal tax on all tea sold in

America would have set out to creat e a government

with the power to force people to buy tea in the first

place. If Congress can penalize a passive individual

for failing to engage in commerce, the enumeration

of powers in the Constitution would have been in

vain for it wo u lodperdeige adydi f fi cul t
' i mitation on [loeed supra,l5l4gJSwer 6

at 564], and we would have a Constitution in name

only. Surely this is not what the Founding Fathers

could have intended. See id. at 592 (quoting

Hamilton at the New York Convention that t here

would be just cause to reject the Constitution if it

woul d allow the federal gover nment
the recesses of domestic life, and control, in all

respects, the private conduct of i ndi vi dual s6)

by rule or methododé or oto directod). Thus,

an existing phenomeldon and orders it.é

a

t

C
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(Thomas, J., concurring). In Lopez, the Supreme
Court struck down the Gun Free School Zones Act of
1990 after stating that, if the statute were to be
uphel d, bhandpressed t© posit any activity by
an individual that Congress is  without power to
regul Seeda.ab564. (emphasis added). If some
type of already -existing activity or undertaking were
not considered to be a prerequisite to the exercise of
commerce power, we would go beyond the concern
articulated in Lopez for it would be virtually
impossible to posit anything that Congress would be
without power to regulate.

As previously noted, the Supreme Court has
summarized and defined the current state of the law
under the Commerce Clause, and it has uniformly
and consi stently declared that it appli
broad categories of activity . &opez, supra, 514 U.S.
at 558 (emphasis added); accord Morrison, supra,
529 U.S. at 608. It has further described the third
category as o0the powativties o regul ate tt
having a substantial relation to interstate
commer dapezp supra, 514 U.S. at 558-59
(emphasis added); accord Morrison, supra , 529 U.S.
at 609; seealso Raich, supra, 545 U.S. at 17; Perez
402 U.S. at 150; Wickard , supra, 317 U.S. at 124;
Darby, supra, 312 U.S. at 119-20; Jones & Laughlin
Steel, supra, 301 U.S. at 37. Without doubt, e xisting

case | aw thus extends dhatlty to those 0
have a substantial relationship to, or substantially
affect, interstate commerce. | am required to

interpret this law as the Supreme Court presently

defines it. Only the Supreme Court can redefi ne it or

expand it further fi a point implicitty made by one of

the defendantsd o wnSeeStane d aut horities
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supra, at 1363 (stating that the Supreme Court had

at one point in time only talked about
goods across state lines under the Comm erce Clause

because it was necessary to decide those earlier

cases and there had oObeen no need fo
def i ni td omme rocfe ; going on to opine th
would seem timely that the Supreme Court 6 expand

the definition, as ot foetheti me has now
[Supreme] Court tocut | oose from the 6ol dd appr oe

and to select the 6énewd oned) (emphasi

Having found that oactivityd is an i
part the Commerce Clause analysis (at least as
currently understood, defined, and applied in
Supreme Court case law), the Constitutionality of
the individual mandate will turn on whether the
failure to buy health insurance i s oOac

(i) Is the Failure to Purchase
Heal th I nsurance OActivityo6?

Preliminarily, based solely on a plain reading of
the Act itself (and a common sense interpretation of
the word odactivityd and its absence),
with the pl ai nti ffsd contention that t he
mandate regulates inactivity. Section 1501 states in

rel evant part : ol f an applicable indi
[buy health insurance], there is hereby imposed a
penalty. 6 By i ts very own ter ms, t h

statute applies to a person who does not buy the
government -approved insurance; that is, a person

who ofailsd to act pursuant to the
dictate. | n fact, prior to final passage of the Act, CRS

attorneys advised Congress that It w a
t he i ndi vidual mandat e had osolid co

foundati oné specifically because:
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One could argue that while regulation of the
health insurance industry or the health care
system could be considered economic activity,
regulating a choice to purchase health insurance
is not. It may also be questioned whether a
requirement to purchase health insurance is
really a regulation of an economic activity or
enterprise , if individuals who would be required
to purchase health insurance are not, but for this
regulation, a part of the health insurance market.
In general, Congress has used its authority under
the Commerce Clause to regulate individuals,
employers, and other s who voluntarily take part
in some type of economic activity. While in
Wickard and Raich, the individuals were
participating in their own home activities (i.e.,
producing wheat for home consumption and
cultivating marijuana  for personal use), they
were acting of their own volition, and this activity
was determined to be economic in nature and
affected interstate commerce. However, [the
individual mandate] could be imposed on some
individuals who engage in virtually no economic
activity whatsoever. This is a novel issue: whether

. this type of required participation can be
considered economic activity.

CRS Analysis, supra, at 3, 6 (emphasis added).

The defendants insist that the uninsured are
active. In fact, they even go so far as to make the
claim A whi ch the plaintiifthas cal | 0Oabsurc
going  without health  insurance constitutes
oeconomic activity to an even greater
plaintiffs in  Wickard or Raich. 8eeDef. Mem. at 29.
They offer two (somewhat overlapping) arguments
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why the appear ance of inactivity here is just an
oillusion. o

(iii) The Purported oUniguenessao
the Health Care Market

The defendants contend that there are three
unique elements of the health care market which,
when viewed cumulatively and in combination, belie
the claim that the uninsured are inactive. 18 First, as
living and breathing human beings who are always
susceptible to sudden and unpredictable illness and
injury, no one can 0o pt out é of the health «ca
market. Second, if and when health services are
sought, hospitals are required by law to provide care,
regardless of inability to pay. And third, if the costs
incurred cannot be paid (which they frequently
cannot, given the high cost of medical care), they are
passed along (cost-shifted) to third parties, which
has economic implications for everyone. Congress
found that the uninsured received approximately
$43 billion in oduncompensated careod6 i
These three things, according to the defendants and
various health care industry experts and scholars on

18 During oral argument, the plaintiffs opposed defining
the relevant market broadly as one for health  care, insisting
that the only relevant market for purposes of analyzing the
individual mandate is the more specific health insurance
mar ket . I agree that the plrecissmti ffsd position
and accurate. Every market can be broadly defined in a way
that encompasses the specific characteristics one seeks to reach
or include. Nonetheless, | will consider and examine the
defendantsd <claim that t he individual mandat
becauset he much broader ohealth care marketoé i s
unique.



Pet.App. 359

whomt hey rely, are oreplicated

and defeat the argument that unins ured individuals
are inactive. 19

First, it is not at all clear whether or why the
three allegedly unique factors of the health care
market are Constitutionally significant. Wha  t if only
one of the three factors identified by the defendants
is present? After all, there are lots of markets fi
especially if defined broadly enough i that people
cannot 0 0 p fFor exampl@, ewefyane must
participate in the food market. Instead of  attempting
to control wheat supply by regulating the acreage
and amount of wheat a farmer could grow as in
Wickard , under this logic, Congress could more
directly raise too low wheat prices merely by
increasing demand through mandating that every
adult purchase and consume wheat bread daily,
rationalized on the grounds that because everyone
must participate in the market for food, non -
consumers of wheat bread adversely affect prices in
the wheat market. Or, as was discussed during oral
argument, Congress could require that people buy
and consume broccoli at regular intervals, not only
because the required purchases will positively
impact interstate commerce, but also because people

19 For example, in their briefs and during oral argument,
the defendants cited to and relied on the amicus brief filed by
an impressive list of nearly forty economic scholars, who have
urgedthat t hese 0t hr ee .o bosnetrexishin btleen s

contextso6d and establish that t he

passive bystander s, but rather
for medical services and necessarily affect the market for
healthinsuranc e 6 (doc .-13)125 at 6

n

no

uninsured
oOparticip

O

ar e
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who eat healthier tend to be healthier, and are  thus
more productive and p ut less of a strain on the
health care system. Similarly, because virtually no
one can be divorced from the transportation market,
Congress could require that everyone above a certain
income threshold buy a General Motors automobile
A now partially governm ent-owned fi because those
who do not buy GM cars (or those who buy foreign
cars) are adversely impacting commerce and a
taxpayer -subsidized business.

| pause here to emphasize that the foregoing is not
an i rrel evant and fanci ful par ade 0 1
Rather, these are some of the serious concerns
implicated by the individual mandate that are being
discussed and debated by legal scholars. For example,
in the course of defending the Constitutionality of the
individual mandate, and responding to the same
concens identified above, often -cited law professor
and dean of the University of California Irvine School
of Law Erwin Chemerinsky has opined that although
owhat people choose to eat well mi ght
a personal l i bertyd (andeagsst hus wunregul a
could use its commerce power to require people to buy
c ar SeeBReasonTV, Wheat, Weed, and Obamacare:
How the Commerce Clause Made Congress All-
Powerful, August 25, 2010, available at:
http://reason.tv/video/show/wheat -weed-and-obama
care-how-t. When I mentoned t hi s t o the defendants?d
attorney at oral argument, he allowed for the
possibility that 0 maybe Dean Chemerinsky is rig
See Tr. at 69. Therefore, the potential for this
assertion of power has received at least some
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theoretical consideration a nd has not been ruled out
as Constitutionally implausible. 20

Or what if two of the pur ported ouniqued factors

A inevitable participation coupled with cost -shifting
A are present? For example, virtually no one can opt
out of the housing market (broadly defined) and a
majority of people will at some point buy a home.
The vast majority of those homes will be financed
with a mortgage, a large number of which
(particularly in difficult economic times, as we have
seen most recently) will go into default, ther eby cost-
shifting billions of dollars to third parties and the
federal government. Should Congress thus have
power under the Commerce Clause to preemptively
regulate and require individuals above a certain
income level to purchase a home financed with a

20 There is perhaps a general assumption that it is
Oridiculousdé to bewoulddesuchaadhingg Congr ess
even though it could. However, before Wickard was decided, it
is likely that most people (including legal scholars and ju  dges)
woul d have thought it equally oridicul ousbd
Congress would one day seek (and be permitted) to regulate (as
interstate commerce) the amount of wheat that a farmer grew
on a small private farm for his personal consumption. In any
event, even if such an assumption is well f ounded, 0t he
limitation of congressional authority is not solely a matter of
Il egi sl at iSeeMogisona,supra,b29 U.S. at 616; see also
id. at 616 n.7 (stating that legislative power is not limited only
by 0t he Legi gleasttu raefth @nded ;States v.

Stevens, i U.S. il , 130 S. Ct. 1577, 1591, 176 L. Ed. 2d 435

(2010) (0[] T] he [Constitution] protects agains

it does not leave us at the mercy of noblesse oblige. We would
not uphold an unconstitutional statute merely because the
Government promised to use it responsibly. d).
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mortgage (and secured with mortgage guaranty
insurance) in order to add stability to the housing
and financial markets (and to guard against the
possibility of future cost -shifting because of a
defaulted mortgage), on the theory that most
everyone is curre ntly, or inevitably one day will be,
active in the housing market?

In alluding to these same general concerns,
another court has observed that requiring advance
purchase of health insurance based on a future
contingency that will substantially affect comme rce
coul d al so oapply t o transportation,
nutritional decisions. This broad definition of the
economic activity subject to congressional regulation
lacks logical limitation and is unsupported by
Commerce Cl ause j ur i sSea Widggmia,c e . 0
supra, 728 F. Supp. 2d at 781. Thatthe def endant s
argument i s ounsupported by Commer ce
j uri spr ud eerrapsdestcha seen by looking
to Lopez. Although that case is distinct from this  one
in some notable ways (e.g., it involved a brief, single -
subject criminal statute that did not contain detailed
|l egislative findings), i n the context
ohealth care is uniqued6 argument , it i

In Lopez, the majority was concerned that using
the Commerce Clause to regulate things such as
possession of guns in school zones wou
the distinction between what is national and what is
local and effectively create a centralized government
that could potentially permit Congress to begin
regulating o0 any and al | aspesctso of our
including marriage, divorce, child custody, and
education. The dissent insisted that this concern was
unfounded because the st at ut e at i ssue was Oai me
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at curbing a particularly acute t hr eat 6 of vi ol ence in
school s t $ingularly h disduptive potent i al . 0

Supra, 514 U.S. at 624 (Breyer, J., dissenting).

Relying on o0empi.r documéntedebyi dence

s c hol ar dissent highlighted the link between

education and the nat ispeaa | economy and
way in which guns and education are incompati bl e. 0

See id. The impact on commerce, it was urged,

derived from the unchall enged fact t
crime in school zones has brought about a decline in

the quality of eduaani orhé@a s whiiamh , i n
adverse i mpact on i nSeecid. stt at e commer ce

623 (citation and quotation marks omitted). This was

0 t maee case, then, that a statute strikes at conduct
that (when considered in the abstract) seems so
removed from commerce, but which (practically
speaking) has so significant an impact upon
c o mme rld.€all @mphasis added).

Two things become apparent after reading these
arguments  attempting to justify  extending
Commerce Clause power to the legislation in that
case, and the majority opinion (which is the
controlling  precedent) rejecting those same
arguments. First, the contention that Commerce
Clause power should be upheld merely because the
government and its experts or scholars claim that it
isbeingexerci sed to address a oOparticul a
problem that i s o0siamguloddirar e]6, 6 O0speci
th at i's to $ aill nobhy ntsel wire the
day. Uniqueness is not an adequate limiting
principle as every market problem is, at some level
and in some respects, unique. If Congress asserts
power that exceeds its enumerated powers, then it is
unconstitutional, regardless of the purported
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uniqueness of the context in which it is being
asserted.

Second, and perhaps more significantly, under
Lopez the causal link between what is being
regulated and its effect on interstate commerce
cannot be attenuated and require a court oto pi
inference upon i nference, 6 which i s,
exactly what would be required to uphold the
individual mandate. For example, in contrast to
individuals who grow and consume marijuana or
wheat (even in extremely small amounts), the mere
status of being without health insurance, in and of
itself, has absolutely no impact whatsoever on
interstate commer ce (not oslight,k ¢
0i ndi r e notimpact vihatsoever) i at least not
any more so than the status of being without any
particular good or service. If impact on interstate
commerce were to be expressed and calculated
mathematically, the status of being uninsured  would
necessarily be represented by zero. Of course, any
other figure multiplied by zero is also zero.
Consequently, the impact must be zero, and of no
effect on interstate commerce. The uninsured can
only be said to have a substantial effect on interstate
commerce in the manner as described by the
defendants: (i) if they get sick or injured; (ii) if they
are still uninsured at that specific point in time; (ii)
if they seek medical care for that sickness or injury;
(iv) if they are unable to pay for the medical care
received; and (v) if they are unable or unwilling to
make payment arrangements directly with the
health care provider, or with assistance of family,
friends, and charitable groups, and the costs are
thereafter shifted to others. In my  view, this is the
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sort of piling oinference wupon infere
Lopez, supra, 514 U.S. at 567, and subsequently
described in Morrison as ounwor kablte i f we are

mai ntain the Constitutionds enumeratio
Supra, 529 U.S. at 615.21

| do not mean to suggest that these inferences are
illogical or unreasonable to draw. As did the majority
in Lopez and Morrison , | do not dispute or question
their underlying existence. Indeed, while $43 billion
in uncompensated care from 2008 was only 2% of
national health care expenditures for that year, it is
clearly a large amount of money; and it
demonstrates that a number of the uninsured are
taking the five sequential steps. And when they do,
Congress plainly has the power to regulate them at
that time (or even at the time that they initially seek
medical care), a fact with which the plaintiffs agree.
But, to cast the net wid e enough to reach everyone in
the present, with the expectation that they will (or
could) take those steps in the future , goes beyond the
existing oouter | i mClausebandof t he Commer
would, | believe, require inferential leaps of the sort

21 | suppose it is also possible to contend that being
uninsured impacts the economy because (regardl ess of whether
the uninsured receive care that is cost -shifted to others) people
without insurance tend to be less healthy and thus less
producti ve. This seems to be the basis of 0
findings. See Act § 1501(a)(2)(E) (finding that the national
economy o0loses wup to $207,000, 000,000 a
poorer health and shorter | ifespan of the unir
such a claim would be similar to the argument that was
rejected in Morrison, i.e., that victims of gender -motivated
violence also tend to be less productive.
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rejected in Lopez. To the extent the defendants have

suggested it is oemptyat¥6lor mal i smé [ Def

to hold that the uninsured can be regulated at the
time they seek or fail to pay for medical care (but not
before) the Supreme Court has explained:

Much of the Co nstitution is concerned with

setting forth the form of our government, and the

courts have traditionally invalidated measures

deviating from that form. The result may appear

of ormal i sticdé fomartisansgpitheen case
measure at issue, because such measures are

typically t he product of t he er ao s

necessity. But the Constitution protects us from
our own best intentions: It divides power among
sovereigns and among branches of government
precisely so that we may resist the temptation to
concentrate power in one location as an expedient
solution to the crisis of the day ... . [A] judiciary
that licensed extra -constitutional government
with each issue of comparable gravity would, in
the long run, be far worse [than the crisis itself].

New York, supra, 505 U.S. at 187.

Il n short, the defendantsd argument
without health insurance are  actively engaged in
interstate commerce based on the purported
ouni qued of thearhughr lromder health care
market is neither factually convincing nor |  egally
supportable. 22

22 The defendants also suggest that the uninsured are
dactived in the heaf andthaergiosecandence mar ket

regulated and forced to buy insurance @A because a large
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(i v) The OEconomic Deci sionéo t
Forego Health Insurance

The defendants next contend that the uninsured
have made the calculated decision to engage in
market timing and try to finance their future
medical needs out-of-pocket rather than through

i nsurance, and t hat this oeconomic (
tantamount to activity. The plaintiffs respond by

suggesting that i exagpesatiovnaf r emar kabl e
[the] rational aspects of human nature

the uninsured (as a rule) make structured a nd
calculated decisions to forego insurance and engage
in market timing, as opposed to simply not having it.

SeeTr . at 16 ( oOisAdorhe people do mat w

have insurance and some people dod).
describe t h e defendant sd a pogtu me n t on t his
0Orwellian, o because t they seek ot o r

inactivity of not having healthcare insurance as an

affirmative economic activity of o6deci dingd not to buy
insurance, or deciding now how to pay (or not to pay)

for potential future economic activity in the form of

obtaining medi SeelPl. Gpp.ratile es. O

(emphasi s i n original). Thi s oecononm
argument has been accepted by two district courts,

Liberty Univ., Inc., supra , 2010 WL 4860299, at *15;

Thomas More Law Center, supra , 720 F. Supp. 2d at

893-94. For example, in Liberty University , the

percentage of them have had insurance within the past yea .
The defendants have provided no authority for the suggestion
that once someone is in the health insurance market at a
particular point in time, they are forever in that market,
always subject to regulation, and not ever permitted to leave.
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District Court for the Western District of Virginia

stated that O by choosing t o forego Il nNsur é
Plaintiffs are making an economic decision to try  to

pay for health care services later, out of pocket |,

rather than now, through the purchase of

i nsurance, O and concluded t hat t hese
constitute economic act i vity o[ b]ecause of the n
of supply and demand, Pl aintiffds c hi

affect the price of insurance in the market, which
Congress set outinthe Actto ¢ o nt SeeR0Q1@®WL
4860299, at *15.

The problem with this legal rationale, however, is

it would essentially have unlimited application.
There is quite literally no decision that, in the
natural course of events, does not have an economic
impact of some sort. The decisions of whether and
when (or not) to buy a house, a car, a television, a
dinner, or even a morning cup of coffee also have a
financial impact that @A when aggregated with
similar economic decisions i affect the price of t hat
particular product or service and have a substantial
effect on interstate commerce. To be sure, it is not
difficult to identify an economic decision that has a
cumulatively substantial effect on interstate
commerce; rather, the difficult task is to find a
decision that does not. 23

Some of our wisest jurists have pointed out the
threat that lies in an over -expansive Commerce

23As was discussed at the hearing, even personal decisions
about whether to marry, whom to marry, or whether to have
children could also be characterized as 0econo
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Clause construction. The words that Judge Learned
Hand wrote in 1935 are even truer today:

In an industrial society bound together b y means
of transport and communication as rapid and
certain as ours, it is idle to seek for any
transaction, however apparently isolated, which
may not have an effect elsewhere; such a society
is an elastic medium which transmits all tremors
throughout its territory; the only question is of
their size.

United States v. A.LA. Schechter Poultry Corp ., 76

F.2d 617, 624 (2d Cir. 1935), af f 6d i n part and revdd
in part, supra , 295 U.S. at 554 (noting in an elastic

society like ours everything affects commerce in  the

sense t hat o[ m]oti on Bt t he out er
communicated perceptibly, though minutely, to

recording instruments at the center ; 6 but to hol d
that everything may thus be regulated under the

Commerce Cl ause owil |l be an end to our
systemo) ( .Ccancuirmg).0As thel Supreme
Court emphasized in Morrison, supra : 06l n a sense

any conduct in this interdependent world of ours has
an ultimate commercial origin or consequence, but
we have not yet said the commerce power may reach
so far. 86 @&AR(Quotibg 1Spez, supra, 514
U.S. at 580 (Kennedy, J., concurring)); accord
Patton, supra, 451 F.3d at 628 (explaining that
everything could be said to affect interstate

commerce o0in the same sense in which
flapping its wings in China might bring about a

change of weat her in New York, éd but

affecting interstate commerce were held to be within

Congressao regul atory power |, ot he Co

enumer ation of powers would have been
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Attempting to deflect this rather common se nse

rebuttal to their argument, the defendants
emphasized during oral argument that it is not just
the oOechewmimiicond itself that renders t

to buy insurance activity; rather, it is that decision

coupled with the fact that the uninsured are

guaranteed access to medical care in hospital

emergency rooms as a Obackstop, 6 the
can and does shift costs onto third parties. The

defendants thus refer to the failure to buy health

i nsurance as a ofinancing decision. 6
essentially true of any and all forms of insurance. It

could just as easily be said that people without

burial, life, supplemental income, credit, mortgage

guaranty, business interruption, or disability

insurance have made the exact same or similar

economic and financing decisions based on their

expectation that they will not incur a particular risk

at a particular point in time; or that if they do, it is

more beneficial for them to self -insure and try to

meet their obligations out -of-pocket, but always with

thebenef it of provided lydatv,angleding

bankruptcy protection and other government  -funded

financial assistance and services. See, e.g, Katie

Zezima, Indigent Burials Are On the Rise, New York

Times, Oct. 11, 2009, at A23 (reporting the number

of burials of those who die with insufficient assets

are increasing across the country, up 50% in Oregon,

and that funeral expenses are frequently borne by

governmental entities; noting that Illinois alone

budgets $12 million for these expenses). The

oecomrmdmici sion6 to forego virtwually an
types of insurance can (and cumulatively do)
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similarly result in significant ¢ ost-shifting to third
parties. 24

The i mportant di stinction IS t hat
deci si onso ar e aand nfar gelachingr oader
categorythan are oOactivities that substanti
interstate commerce. 0 While the | atter nece
encompasses the first, the reverse is not true.

OEconomicé cannot be equated to oOocomnm
o0deci si ons 06e quartreadt tloe 0activities. o6 Ev
person thro ughout the course of his or her life makes

hundreds or even thousands of life decisions that

involve the same general sort of thought process that

t he defendant s mai nt ain i S doeconomic
There will be no stopping point if that should be

deemed the equivalent of activity for Commerce

Clause purposes.2>

24 To the extent that people dying without burial insurance
is by itself not as severe a pr oblem as people without health
insurance A and | readily acknowledge it is not f that is
merely a difference in degree, not in kind. The fact that people
without health insurance pose a more serious problem than
people without burial insurance may give Con gress more of a
reason to act; but it does not give it more Constitutional
authority to do so. See United States v. A.LA. Schechter Poultry
Corp. , 76 F.2d 617, 624 (2d Cir. 1935) (noting
does not create the power [of Congress to act], but i t may
furnish the occasion for the exercise of the power conferred by
the Constattuddond) part ,29d).Sr485v86d i n part
55 S. Ct. 837, 79 L. Ed. 1570 (1935).

25 For example, if the decision to forego insurance qualifies
as activity, then pr esumably the decision to not use that
insurance once it has been obtained is also activity. The
government acknowledged during oral argument in  Virginia v.
Sebelius that although people are required to buy health
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The Commerce Clause originally applied to the
trade and exchange of goods as it sought to eliminate
trade barriers by and between the states. Over the
years, t he Cl auseds reach has been expanc
covering actual interstate commerce (and its
channels and instrumentalities) to intrastate
activities that substantially affect interstate
commerce. It has even been applied to activities that
involve the mere consumption of a product (even if
there is no le gal commercial interstate market for
that product). To now hold that Congress may
regulate the so-called 6 economic deati si ond to
purchase a product or service in anticipation of

future consumption is a Obridge too far. o
logical limitation and far exceeds the existing legal
boundaries established by Supreme Court precedent.

Because I find both t he ouni guene
doeconomic deci si anpesuasiwe, glu ment s
conclude that the individual mandate seeks to
insurance under the Act, they are not yetr equired to use it. See
Transcript of Oral Argument on Defendantsd& Mot
July 1, 2010, at 26 (o0the statute doesndt re
[actuall y] get neeeddlsc @.la t s e3rOv i (coeCsobn)g;r e s s
isndt saying go see go What€dongressis or you have to
saying is you have to purchase health insurar

happens if the newly -insured (as a class) do not seek preventive

medical care? Because Congress found in the Act that the

economyl oses money each year hedttecause of the po
and shorter | i fespapee supranott 9], tni nsuredo6 |
would seem only 1|1 ogical under the defendant s¢
Congress may also regulate the oOeconomic deci
to the doctor for regular check -ups and screenings to improve

health and longevity, which, in turn, is intended and expected

to increase economic productivity.
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regulate economic inactivity, which i s the very
opposite of economic activity. And because activity is
required under the Commerce Clause, the individual
mandat e eXxceedommeice poyer,asisid
understood, defined, and applied in the existing
Supreme Court case law.

(2) The Necessa ry and Proper Clause

The defendants contend that the individual

mandat e i s coal so @f v@dndgresxsdrsci se

authority if the provision is analyzed under the
Necessary and Proper C| a u SeeDé&f. Mem. at 23.
This argument has been appropriately called ot h
last, best hope of those who defend ultra vires
congr essi onSad Prizg supra, 521 &J.S. at
923. Oversimplified, t he
this point can be reduced to the following: (i) the Act
bans insurers from denying health coverage
(guaranteed issue), or charging higher premiums
(community rating), to individuals  with pre -existing
medi cal conditions (which
costs); (i) as a result of these bans, individuals will

be incentivized to delay obtaining insurance as they
are now guaranteed coverage if they get sick or
injured (which decreases the i nsur er so
and (iii) as a result of the foregoing, there will be
fewer healthy people in the insured pool (which will
raise the premiums and costs for everyone).
Consequently, it is necessary to require that

e

defendant so

i ncreases t

revenues) ;

everyone o0get i nprdteetehe privatel 6 so as to

health insurance market from inevitable collapse.

At the outset, | note that in United States v.
Comstock, i U.S. i, 130 S. Ct. 1949, 176 L. Ed. 2d
878 (2010) , t he Supr eme

Court os mo s



Pet.App.374

discussion and application of the Necessary and
Proper Clause, the Court identified and looked to
five oconsiderationso é&bbwwt i nfor med
whether the legislation a  was sustainable: (1) the
breadth of the Necessary and Proper Clause; (2) the
history of federal involvement in the relevant arena,

and the modest addition to that arena; (3) the sound
reasons for the legislation in light of the
governmentds (4) n ttleer e tatu;t e 0 s
accommodation of state interests; and (5) its narrow
scope. It is not entirely clear if this constitutes a

of ifvaect or test, 6 as Judissentce Thomas ur ge

see id. at 1974, or whether the oOoconsi
merely factors that the majority b elieved relevant to
deciding that particular case. To the extentthat  they

constitute a oOtest, o t he i ndi vi dual

gets a failing score on at least two (and possibly a
couple more) of the five elements. A statute
mandating that everyone purchas e a product from a
private company or be penalized (merely by virtue of

being alive and a | awful citizen) IS
addition to federal involvement in the national

health care market, nor is it onarr ow
will assume, however, that the Comstock
oconsiderationsdé wetheydignost t hat, and t
bring about any fundament al change in
long established Necessary and Proper Clause

analysis.

The Necessary and Proper Clause provides that
Congress shall have the power:

To make all Laws which shall be necessary and
proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this

der
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Constitution in the Government of the United
States, or in any Department or Officer thereof.

U.S. Const. art. I, 88, cl. 18 (emphasis added). The

Supreme Court has repeatedly held, and the

emphasized text makes clear, that the Clause is not

an independent source of federal power; rather, it is

simply oO0a caveat that atthee Congress pos
means necessary to carry out the specifically granted

60f oregoi ng[6s gootwiears] o§ oO6and all ot her P
vested by this Constitution.d [11t] P
declaration, for the removal of all uncertainty, that

the means of carrying into execution those (powers)

otherwise gr ant ed ar e i ncluded i n t he gr

Kinsella v. United States ex rel. Singleton , 361 U.S.

234, 247, 80 S. Ct. 297, 4 L. Ed. 2d 268 (1960); see

also Raich, supra, 545 U.S. at 39 (Scalia, J.,

concurring in judgment) (stating that, while the

Clause oOempowers Congr.dghets t o enact | a
arenot wi thin i1its authority to enact I n
those | aws must be [€Comgekkcsdiuati on

enumer at ed Kaase.rColérado, 206 U.S.

46, 88, 27 S. Ct. 655, 51 L. Ed. 956 (1907) (stating

t hat the Necessary and theroper Cl ause
delegation of a new and independent power, but

simply provision for making effective the powers

theretofore mentionedo) .

Hamilton wrote the following in response to the
concern voiced by some that the Necessary and
Proper Clause i and the Supremacy Clause as well
A could be used to expand federal power and destroy
liberties:

These two clauses have been the source of much
virulent invective and petulant declamation
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against the propos ed Constitution. They have
been held up to the people in all the exaggerated
colors of misrepresentation as the pernicious
engines by which their local governments were to
be destroyed and their liberties exterminated; as
the hideous monster whose devourin g jaws would
spare neither sex nor age, nor high nor low, nor
sacred nor profane; and yet, strange as it may
appear, after all this clamor, to those who may
not have happened to contemplate them in the
same light, it may be affirmed with perfect
confidence, that the constitutional operation  of
the intended government would be precisely the
same, if these clauses were entirely obliterated,
as if they were repeated in every article. They are
only declaratory of a truth, which would have
resulted by necessary and unavoidable
implication from the very act of constituting a
federal government, and vesting it with certain
specific powers.

The Federalist No. 33, at 204-05. To the extent there

was anything to fear in the Constitution, Hamilton

explained, it must be found in the specific powers

that were enumerated and not in the Necessary and

Proper Cl aus e, for t holegh t he |l atte
chargeable with tautology or redundancy, [it] is at

| east per f ectSegid. ata206m Mads®. 0

concurred with this view. SeeThe Federalist No. 44,

at 302 (explaining that the Clause is entirely

redundant for if It head bebeen omitted,

no doubtdé that the same power and auth
have resulted to the government, by unavoidable

i mplicationd) . | fdr ratifitaos kad adv ocat es

any inkling that, in the early twenty  -first century,
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government proponents of the individual health
insurance mandate would attempt to justify such an
assertion of power on the basis of this Clause, they
probably would have been the st rongest opponents of
ratification. They would have recognized how such
an interpretation and application of the Necessary
and Proper Clause would eviscerate the bedrock
enumerated powers principle upon which the
Constitution rests.

One of the amicus curiae briefs illustrates how
using the Necessary and Proper Clause in the
manner as suggested by the defendants would
vitiate the enumerated powers principle (doc. 119). It

points out t hat t hessentadlyf endant s o

admitting that the Act will have serious negative
consequences, e.g., encouraging people to forego
health insurance until medical services are needed,
increasing premiums and costs for everyone, and
thereby bankrupting the health  insurance industry
A unless the individual mandate is imposed. Thu s,
rather than being used to implement or facilitate
enforcement of t he Acrefd@rmss,
the individual mandate is actually being used as the
means to avoid the adverse consequences of the Act
itself. Such an application of the Necessary a nd
Proper Clause would have the perverse effect of
enabling Congress to pass ill -conceived, or
economically disruptive statutes, secure in the
knowledge that the more dysfunctional the results of
the statute are, the mothe
statu tory fix would be. Under such a rationale, the
more harm the statute does, the more power
Congress could assume for itself under the
Necessary and Proper Clause. This result would, of

nsur ance

essent.i

al

ar e

nd

or
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course, expand the Necessary and Proper Clause far
beyond its original m eaning, and allow Congress to
exceed the powers specifically enumerated in Article
I. Surely this is not what the Founders anticipated,
nor how that Clause should operate.

Ultimately, the Necessary and Proper Clause
vests Congress with the power and author ity to
exercise means which may not in and of themselves
fall within an enumerated power, to accomplish ends
that must be within an enumerated power.  Although
Congressd authority to act i n further
ends is unquestionably broad, there are nevert heless
orestraints wupon the Necessary and Pr
a ut h o rSedRaichgsupra, 545 U.S. at 39 (Scalia,
J., concurring in judgment). Thomas Jefferson
warned against an overly expansive application of
cause and effect in interpreting the interplay
betwe e n Congress?®d enumer ated power s a
Necessary and Proper Clause:

Congress are authorized to defend the nation.

Ships are necessary for defense; copper is

necessary for ships; mines necessary for copper; a

company necessary to work mines; and who can

doubt this reasoning who has ever played at

0This is the House that Jack Built?o6

Letter from Thomas Jefferson to Edward Livingston

(Apr. 30, 1800), in 31 The Papers of Thomas

Jefferson 547 (B. Oberg ed., 2004); accord Comstock,

supra, 130 S. Ct. at 1966 (referencing same analogy

and stating that the Necessary and Proper Clause

Omust be controll ed by S 0me i mi tati
Thomas Jefferson warned, congressional powers

become completely unbounded by linking one power
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to another ad infinitum 6 ) ( Ke n.noerdtwyring); J

see also id. at 1970 (explaining t hat t he Cl ause o0does
not gi ve Congress carte bl anche, 0 an
oobligattihoms dfourt o t o i mpose i mitat
(Alito, J., concurring). As for where the restraints

and limitations might be, it is A as is often the

caseil appropriate to look to Chief Justice Marshall,

who first considered this issue and articulated the

still -governing analysis:

Let the end be legitimate, let it be within the
scope of the constitution, and all means which are
appropriate , which are plainly adapted to that
end, which are not prohibited, but consist with
the letter and spirit of the constitution, are
constitutional.

* % %

[However,] should congress, in the execution of
its powers, adopt measures which are prohibited
by the constitution; or should congress, under the
pretext of executing its powers, pass laws for the
accomplishment of objects not intrusted to the
government; it would become the painful duty of
this tribunal, should a case requiring such a
decision come before it, to say, that such an act
was not the law of the land.

McCulloch, supra , 17 U.S. at 421, 423.

In light of United States v. South -Eastern
Underwriters, 322 U.S. 533, 64 S. Ct. 1162, 88 L. Ed.
1440 (1944), the o0endd6 of regulating
insuranc e industry (including preventing insurers
from excluding or charging higher rates to  people
with pre-exi sting conditions) is clearly ¢
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and owithin the ccmopti todti on. éd But , t
means used to serve that end must be 0
oplnaiy adapted, 6 and not oprohi bit e
i nconsi stent owi th t hethel et t er and S
constitution. o These phrases oar e n

hor t atRaichysugra, 545 U.S. at 39 (Scalia, J.,
concurring in judgment).

The Necessary and Proper Clause cannot be
utili zed t o 0 p as s actomplishmeit cof t he
objectsod that are not within Co
powers. Ast he previous analysis of t
Commerce Clause argument reveals, the individual
mandate is neither within the letter nor the spirit of
the Constitution. To uphold that provision via
application of the Necessary and Proper Clause
would authorize Congress to reach and regulate far
beyond the currently established 6 out er | i mitsd of the
Commerce Clause and effectively remove all limits
on federal power. As the Supreme Court explained in

Printz :
When a .o.fcarw carrying into Executioné
Commerce Clause [violates other Constitutional
principles], i t ..iI propen dor a oLaw

carrying into Execution the Commerce Cl ause
and is thus, in the words of the Federalist,

omerely an actwbfchsodpatrenmré to

be treated as such. o

Printz, supra , 521 U.S. at 923-24 (citations and

brackets omitted) (emphasis in original); see also

Comstock, supra, 130 S. Ct. at 1967-6 8 (ol t is of
fundamental importance to consider whether

essential attributes [of federalism embodied in the

Constitution] are compromised by the assertion of
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federal power under the Necessary and Proper

Clause; if so, that is a factor suggesting that the

power is not one prop erly within the reach of federal

power . 0) (Kennedy, Hele ,the concurring).
oessenti al attributeso of t he Comme |
limitations on the federal gover nment ds power woul d
definitely be compromised by this assertion of

federal power via the Necessary and Proper Clause.

If Congress is allowed to define the scope of its power

merely by arguing that a provision 1is
avoid the negative consequences that will potentially

flow from its own statutory enactments, the

Necessary and Proper Clause ru ns the risk of

ceasing to be the operfectly harmlesso6 part of
Constitution that Hamilton assured us it was, and

moves that much <cl oser to becoming t|
monster [ with] thaveassuradogit j aws 6

was not.

The defendants have asserted a gain and again
that the individual mandate is absolutely
oOonecessaryo and oOoessentialé for the Ac
it was intended by Congress. | accept that it is. 26
Nevertheless, the individual mandate falls outside
the boundary of Congressd Commer ce C
authority and cannot be reconciled with a limited
government of enumerated powers. By definition, it
cannot be oOproper. o

6As will be seen, the defendantsd repeated
this point impact the severability analysis.
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(3) Constitutionality of the Individual
Mandate

The I ndi vi dual mandat e IS out si de
Commerce Clause power, and it cannot be otherwise
authorized by an assertion of power under the
Necessary and Proper Clause. It is not
Constitutional. Accordingly, summary judgment
must be granted in favor of the plaintiffs on Count I.

(4) Severability

Having determined that the individual mandate
exceeds Congr endes dhe Eammerce
Clause, and cannot be saved by application of the
Necessary and Proper Clause, the next question is
whether it is severable from the remainder  of the
Act. In considering this issue, | note that the
defendants have acknowledged that the individual
mandate and the Actds heal th i nsur an:
including the guaranteed issue and community
rating, will rise or fall together as these reforms
ocannot be severed from the [individu
See, e.g, Def. Opp. at 40. As explained in my order
on the motion to dismiss: Ot he defenc
that [the individual mandate] is absolutely
necessary for the Actods tonsurance mar |
work as intended. In fact, they refer to it as an
6essenti al & p aleast foorteen tinegin Ac t at
their motion to dismiss. o6 Thus, the o
whether t he Act 0s -bdalth eéinsurancen o n
related provisions can stand independently or
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whether they, too, must fal | with the individual
mandate. 27

Severability is a doctrine of judicial restraint, and
the Supreme Court has applied and reaffirmed that

doctrine just t Genemlly gpeaking, year : 00
when confronting a constitutional flaw in a statute,
[courts] try to limit the solution to the probl em, o

severing any pdtonmswhlé leanrgtthe c

remai nder Fiean Entemprise Buad v. Public

Co. Accounting Oversight Board , i U.S. i, 130 S.

Ct. 3138, 3161, 177 L. Ed. 2d 706 (2010) (citation

omitted) (emphasis added). Because the

unconstitutionality of one provision o f a legislative

sc heme 0 dmeeessarilg addfeat or affect the

validity of i ts r e ma inormah g provisions,
rul ed i s t hat partial Id.nvalidati on i
(citations omitted) (emphasis added). Where

Congress has oOenacted aanstatutory sct
obvious purpose, and where Congress has included a

series of provisions operating as incentives to

achieve that purpose, the invalidation of one of the

incentives should not ordinarily cause Congressd
overall i ntent tNew Yoek, sfipray st r at ed. 6

505 U.S. at 186 (emphasis added). As the

emphasized text shows, the foregoing is not a rigid

and inflexible rule, but rather it is the general

standard that applies in the typical case.  However,

this is anything but the typical case.

27 |n considering this issue, | will at times borrow hea  vily
from one of the amicus briefs filed in the case for it quite
cogently and effectively sets forth the applicable standard and
governing analysis of severability (doc. 123).
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The question of severab ility ultimately turns on
the nature of the statute at issue. For example, if
Congress intended a given statute to be viewed as a
bundle of separate legislative enactment or a series
of short laws, which for purposes of convenience and
efficiency were arra nged together in a single
legislative scheme, it is presumed that any provision
declared unconstitutional can be struck and severed
without affecting the remainder of the statute. If,
however, the statute is viewed as a carefully -
balanced and clockwork -lik e statutory arrangement
comprised of pieces that all work toward one
primary legislative goal, and if that goal would be
undermined if a central part of the legislation is
found to be unconstitutional, then severability is not
appropriate. As will be seen, the facts of this case
lean heavily toward a finding that the Act is
properly viewed as the latter, and not the former.

The standard for determining whether an
unconstitutional statutory provision can be severed
from the remainder of the statute is well -
established, and it consists of a two-part test. First,
after finding the challenged provision
unconstitutional, the  court must determine if the
other provisions can function independently and
remain of ul |y operati v 8ee &ree a |l aw.
Enterprise Fun d, supra, 130 S. Ct. at 3161. In a
statute that is approximately 2,700 pages long and
has several hundred sections @ certain of which
have only a remote and tangenti al connection to
health care i it stands to reason that some (perhaps
even most) of the rem aining provisions can stand
alone and function independently of the individual
mandate. The defendants have identified several
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provisions that they believe can function

independently: the prohibition on discrimination

against providers who will not furnish assisted

suicide ser vi ces; an olndependence at Ho me
for chronically ill seniors; a special Medicare

enrollment period for disabled veterans; Medicare

reimbursement for bone-marrow density tests; and

provisions devised to I mprove WO me n
prevent abuse, and ameliorate dementia [Def. Opp.

at 40], as well as abstinence education and disease

prevention [doc. 74 at 14]. And as was mentioned

during oral argument, there is little doubt that the

provision in the Act requiring employers  to provide a

Oreasonabl e break ti meo and separate
nursing mothers to go and express breast milk [Act

§ 4207] can function without the individual mandate.

Importantly, this provision and many others are

already in effect and functioning. @ However, the

guestion is not whether these and the myriad other

provisions can function as a technical or practical

matter ; i nstead, t he omor e rel evant
whether these provisions will comprise a statute
t hat wi | | f unct icansisterd with the manner

intent of Con g r e s See Alaska Airlines, Inc. v.
Brock, 480 U.S. 678, 685, 107 S. Ct. 1476, 94 L. Ed.
2d 661 (1987) (emphasis in original). Thus, the first
step in the severability analysis requires (at least to
some extent) t h at I try to infer Congressod
Altho ugh many of the remaining provisions, as  just
noted, can most likely function independently of the
individual mandate, there is nothing to indicate that
they can do so in the manner intended by Congress.
The analysis at the second step of the severability
test makes that conclusion pretty clear.
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At this second step, reviewing courts may look to
Ot he statuhiedsotiexal ocontextd to deter
if Congress, had it been presented with a statute
that did not contain the struck part, would have

preferred to have no statute at all. See Free
Enterprise Fund, supra , 130 S. Ct. at 3161-62.
oUunl ess it i s$he leegislatire wauld hoh a t

have enacted those provisions which are within its
power, independently of that which is not, the
invalid part may be dr opped if what is left is fully
oper ati ve SeesAlaska Airiines, lac., supra ,
480 U.S. at 684. But once again, that presupposes
that the provisions left over function in a manner
consistent with the main objective and purpose of
the statute in the first place. Cf. New York, supra ,
505 U.S. at 187 (unconstitutional provision held to
be severable wher e t he remai ning statut e o]
serves Cohjegved s ad d purpbse of dhe

Ac t i s not defeated by t he i nval i dat
unconstitutional provision) (emphasis added). While
t his i nquiry ocan S 0 mEréei me s be 6el u

Enterprise Fund, supra, 130 S. Ct. at 3161], on the

unique facts of this particular case, the record seems

to strongly indicate that Congress would not have

passed the Act in its present form if it had not

included the individual mandate. This is because the

individual mandate was indisputably essential to

what Congress was ultimately seeking to

accomplish. It wa s, in fact, the keystone or lynchpin

of the entire health reform effort. After looking at

the Ostatuteds textod (orof rather, its
text) and t he 0 lseeste@ Enteprisé r ecor do |
Fund, supra, 130 S. Ct. at 3162], there are two
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specific facts that are particularly telling in this
respect.

First, the Act does not contain
clause, 6 whi c Icludesl in tegishatioo to | vy
provide that if any part or provision is held invalid,
then the rest of the statute will not be a ffected.
Although it is true that the absence of such a clause,

i n and of i tsel f, odoes not rai se

agai nst s e yNew ¥dokj dugrat, $05 &J.S. at
186], that is not the same thing as saying that its

absence is irrelevant to the analysis. In INS v.
Chadha, 462 U.S. 919, 103 S. Ct. 2764, 77 L. Ed. 2d
317 (1983), for example, the Supreme Court
concluded that it did not have to embark on the

a

a

oelusive inquirydé of whet her Congress

unconstitutional provision in that case to be

severable from the rest of the statute  because
Congress included a severability clause with

language that was plain and unambiguous. See id. at

931-32. And, in Alaska Airlines, Inc., supra , 480 U.S.

at 686, the Court similarly held that the severability

analysis i s oOeasedbd w hae severabitite r e i s
cl ause i n t he statut e, such t hat
evidenced c amBy mevessarg imptition,

the evidence against severability need not be as

strong to overcome the general presumption when

there is no such cl ause.

The lack of a severability clause in this case is
significant because one had been included in an
earlier version of the Act, but it was removed in the
bilthat subsequently became | aw. oOWhere
includes [particular] language in an  earlier ve rsion
of a bill but deletes it prior to enactment, it may be
presumed that the [omitted provision] was not

Co
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i nt en KResskllod. United States , 464 U.S. 16, 23-
24, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983). In other
words, the severability clause was intenti onally left
out of the Act. The absence of a severability clause is
further significant because the individual mandate
was controversial all during the  progress of the
legislation and Congress was undoubtedly well
aware that legal challenges were coming. Indeed, as
noted earlier, even before the Act became law,
several states had passed statutes declaring the
individual mandate unconstitutional and purporting
to exempt their residents from it; and
attorneys in the CRS had basically advised th at the
challenges might well have legal merit as it was

ouncl eard i f t he i ndi vidual mandat e
constituti on a%$eedRS Amalgsss,t supan . 6
at 3. I'n | ight of the foregoing, Concg

include a severability clause in the Act (or, more
accurately, its decision to not include one that had
been included earlier) can be viewed as strong

evidence that Congress recognized the Act could not
operate as intended without the individual mandate.

Moreover, the defendants have conceded that the
Act 0s heal t hreforms scarma nsareive
without the individual mandate, which is extremely
significant because the various insurance provisions,
in turn, are the very heart of the Act itself. The
health insurance reform provisions were cited
repeatedly during the health care debate, and they
were instrumental in passing the Act. In speech
after speech President Obama emphasized that the
|l egi sl ati ve goissbrancgasef @ enad!| tan d
stressed how important it was that Congress
fundamentally reform  how health insurance
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companies do business, and oOprotect ev
from the wor st practices of the insur;
Seeg for example, Remarks of President Obama, The

State of the U nion, delivered Jan. 27, 2009. 28

Meanwhile, t he Act ds s thp Pematetaad s i n

House similarly spoke repeatedly and often of the

legislative efforts as being the means to

comprehensively reform the health iInsurance
industry. 29

To be sur e, t he wor ds oprotectio
oaffordabl ed i n t heitselt are | e o f t he A

inextr icably tied to the health insurance reform
provisions (and the individual mandate in
particular), as the defendants have emphasized
throughout the course of this litigation. See, e.g, Def.

28 See also, e.g, The White House, Office of the Press
Secretary, of ficial Transcript of President
Conference, July 22, 2009, available at: http://www.whitehouse.
gov/the-press-office/news-conference-president -july -22-20  09;
The White House, Office of the Pre ss Secretary, Official
Transcript of President Obamads Remar ks at
Reform  Town Hall, July 23, 2009, available at:
http://www.whitehouse.gov/the _press_office/Remarks -by-the-
President -at-Health -C are-Reform-Town-Hall/.

29 See, e.g, David Welna, Anal yzi ng Democratsd Word Shift
on Health Care, National Public Radio, Nov. 17, 2009
(reporting that during the health care reform
oponents referred to the ongoing efforts as
form, 6 which, accor dpanigan health t he head of a noa
re organi zati on, 0i s a mu ¢ h mor e accurate
eal th car e makeover has ended up being | &
ef ormi ng] i nsurance companieso), avail
http://www.npr.org/templates/story/story.php?storyld=1204647
01.
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Me m. at 1 ( 6 Focus i nirgustno n i nsurance
practices that prevente d millions of Americans from

obtaining affordable insurance, the Act bars insurers

from denying coverage to those with pre -existing

conditions or from charging discriminatory

premiums on the basis of medical history. Congress

recognized that these reforms of insurance industry

practices were required to protect consumers ... 0 )

(emphasis added); Reply in Support of Def endant s o

Motion to Dismiss, filed August 27, 2010 (doc. 74), at

21 (stating t hat the i ndividual mandate 0i s n
for Congr e siceodreforms nos wo a k 6 ; t hat
Ot hose pmprotect miilolnisons of Ameri canso; an

t hat 0 C plaidyrregarded their protection as a

core objective of t he TAxt 0) (emphasi
defendants have further identified and highlighted

the essential role that the individual mandate

played in the overall regulatory reform of the

interstate health care and health insurance markets:

[T]he [individual mandate] is essential to the

A c t @mnprehensive scheme to ensure that
health insurance coverage is available and
affordable . In addition to regulating industry

underwriting practices, the Act promotes
availability and affordabilty t hr ough (a) oOheal th
benef it exchangesdé that enabl e 1 ndi:

small businesses to obtain competitive prices for

health insurance; (b) financial incentives for

employers to offer expanded insurance coverage,
(c) tax credits to low -income and middle -income
individuals and families, and (d) extension of
Medicaid to additional low -income individuals.

The [individual mandate] works int andem with
these and other reforms. . . .
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Congress thus found that failure to regulate the

decision to forgo insurance ... would undermine

the 6comprehensi ve regul atory regi meo
Act. ...

[The individual mandate] is essential to

Congr es s 0 s reguwatosy r raforih  of the

interstate health care and health insurance

markets ...i s O0Oessential 6 to achieving key
of the interstate health insurance market ... [and

is] necessary to make the other regulations in the

Act effective.

Memorandum in Support of Defendantsd Moti on
Dismiss, filed June 17, 2010 (doc. 56-1), at 46-48

(emphasis added).

Congress has also acknowledged in the Act itself
that the individual mandate i s absol utely oOessenti al
t o t he Act ds overarching goal of e X

availability of affordable health insurance coverage
and protecting individuals with pre -existing medical
conditions:

[l]f there were no [individual mandate], many
individuals would wait to purchase health
insurance until they needed care ... The
[individual mandate] is essential to creating
effective health insurance markets in which
improved health insurance products that are
guaranteed issue and do not exclude coverage of
pre-existing conditions can be sold.

Act 8 1501(a)(2)(I) (emphasis ad ded).

In other words, the individual mandate is
i ndi sputably neceamswaamemarketo t he Act ds
reforms, which are, in turn, indisputably necessary
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to the purpose of the Act. This is obviously a very
different situation than in Alaska Airlines, Inc.,
supra, 480 U.S. at 694 n.18 and 696
(unconstitutional provision severed from rest of

statute where the provision was ounco

and the debate on the final bill demonstrated its

orelative wunimportanceo), and is more
the situation allud ed to in New York, supra , 505 U.S.

at 187 (suggesting by implication that the  entire

| egi sl ation should be struck when o0t he
Actis ... defeatedbyt he i nvalidationdé of one of
provisions).

Il n weighing the Actodés provisions and

to discern legislative intent and purpose, | have kept
in mind the rationale underlying the severability
doctrine, which the Supreme Court has described as
follows:

Three interrelated principles inform  our
approach to remedies. First, we try not to nullif vy
more of a legislature's work than is necessary, for
we know that a ruling of unconstitutionality
frustrates the intent of the elected
representatives of the people . ... Second, mindful
that our constitutional mandate and institutional
competence are limited, we restrain ourselves
from rewriting [a] law to conform it to
constitutional requirements even as we strive to
salvage it ... Third, the touchstone for any
decision about remedy is legislative intent, for a
court cannot use its remedial powers to
circumvent the intent of the legislature.

Ayotte v. Planned Parenthood of Northern New
England , 546 U.S. 321, 329-30, 126 S. Ct. 961, 163 L.
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Ed. 2d 812 (2006) (citations and brackets omitted).

The first principle merely reflects the general

judicial policy discussed at the beginning of this
section; that is, because a ruling of
unconstitutionality  frustrates the intent of
democratically -elected representatives of the people,
the onor milin theud reddr mal @& wilas e
ordinarily require that as little o f a statute be struck

down as possible. The two other principles, however,
require closer analysis.

As for the second principle, the Ayotte Court
explained:

Our ability to devise a judicial remedy that does
not entail quintessentially legislative work ofte n
depends on how clearly we have already
articulated the background constitutional rules at

issue ... But making distinctions in a murky
constitutional context, or where line -drawing is
i nherently compl ex, may cal l for a

serious invasion of the | egi sl ative domaindé than
we ought to undertake.

Supra, 546 U.S. at 329-30. Thus, cleanly and
clearly severing an unconstitutional  provision is one
thing, but having to re -balance a statutory scheme
by engaging in quasi-l egi sl ative o0line drawingod
o6far more serious i ndvoansaiiommd oo f t he | eg
than courts should undertake. See id. This analysis
merges into the third principle identified in  Ayotte:

After finding an application or portion of a
statute unconstitutional, we must next ask:
Would the legislature have preferred what is left
of its statute to no statute at all? All the while,
we are wary of legislatures who would rely on our



Pet.App. 394

intervention, for it would certainly be  dangerous
if the legislature could set a net large enough to
catch all possible offenders, and leave it to the
courts to step inside to announce to whom the
statute may be applied. This would, to some
extent, substitute the judicial for the legislative
department of the government.

Id . at 330 (citations and brackets omitted ).

Severing the individual mandate from the Act
along with the other insurance reform provisions fi
and in the process reconfiguring an exceedingly
lengthy and comprehensive legislative scheme i
cannot be done consistent with the principles set out
above. Going through the 2,700 -page Act line -by-
line, invalidating dozens (or hundreds) of some
sections while retaining dozens (or hundreds) of
others, would not only take considerable time and
extensive briefing, but it would, in the end, be
tantamount to rewrit ing a statute in an attempt to
salvage it, which is foreclosed by Ayotte, supra.
Courts should not even attempt to do that. It would
be impossible to ascertain on a section -by-section
basis if a particular statutory  provision could stand
(and was intended by Congress to stand)
independently of the individual mandate. The
interoperative effects of a partial deletion of
legislative  provisions are often unforseen and
unpredictabl e. For me to
what Congress would want to keep is almost
impossible. To highlight one of many examples,
consider the Internal Revenue Service Form 1099
reporting  requirement, which  requires that
businesses, including sole proprietorships, issue
1099 tax forms to individuals or corporations to
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whom or which they hav e paid more than $600 for

goods or services in any given tax year [Act §9006].

This provision has no discernable connection to

health care and was intended to generate offsetting

revenue for the Act, the need of which is greatly

diminished in the absence of the oheal t h benef it
exchanges, 6 subsidies and tax credits,
expansion (all of which, as the defendants have

conceded, owor k I n tandemo wi t h t he
mandate and other insurance reform provisions).

How could | possibly determine if Congress intended

the 1099 reporting provision to stand independently

of the insurance reform provisions? Should the fact

that it has been widely criticized by both

Congressional supporters and opponents of the Act

and the fact that there have been biparti san efforts

to repeal it factor at all into my determination?

In the final analysis, this Act has been analogized
to a finely crafted watch, and that seems to fit. It has
approximately 450 separate pieces, but one essential
piece (the individual mandate) i s defective and must
be removed. It cannot function as originally
designed. There are simply too many moving parts
in the Act and too many provisions dependent
(directly and indirectly) on the individual mandate
and other health insurance provisions f which, as
noted, were the chief engines that drove the entire
legislative effort 7 for me to try and dissect out the
proper from the improper, and the able -to-stand-
alone from the unable -to-stand-alone. Such a quasi-
legislative undertaking would be particularl vy
inappropriate in light of the fact that any statute
that might conceivably be left over after this

analysis is complete would plainly not serve



Pet.App. 396

Congressd main pur pose and primary 0O

passingt he Act . The statute i s, after alll
Patient Protection and Affordable Care Act , 6 not
0The Abstinence Educati on and Bone

Density Test i rAg, likkcat deféctivelyh e
designed watch, needs to be redesigned and
reconstructed by the watchmaker.

If Congress intends to implement health care
reform A and there would appear to be widespread
agreement across the political spectrum that reform
is needed fi it should do a comprehensive
examination of the Act and make a legislative
determination as to which of its hundreds of
provisions and sections will work as intended
without the individual mandate, and which will not.

It is Congress that should consider and decide these
guintessentially legislative questions, and not the
courts.

In sum, notwithstanding the fact that many of
the provisions in the Act can stand independently
without the individual mandate (as a technical and
practical matt er ) , it i s reasonably oevi de
have discussed above, that the individual mandate
was an essential and indispensable part of the
health reform efforts, and that Congress did not
believe other parts of the Act could (or it would want
them to) survive independently. | must conclude that
the individual mandate and the remaining
provisions are all inextricably bound together in
purpose and must stand or fall as a single unit. The
individual mandate cannot be severed. This
conclusion is reached with full appreciation for the
onor mal rul ed t hat revi ewing court
ordinarily refrain from invalidating more than the
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unconstitutional part of a statute, but non -
severability is required based on the unique facts of
this case and the particular aspects of the Act. This
is not a situation that is likely to be repeated.

(5) Injunction

The | ast issue to be resolved is t
request for injunctive relief enjoinin g
implementation of the Act, which can be disposed of
very quickly.

|l njunctive relief i s an oextrao

[Weinberger v. Romero-Barcelo, 456 U.S. 305, 312,

102 S. Ct. 1798, 72 L. Ed. 2d 91 (1982)], and

odr ast i c pAaroner.nseEdCyY, 446 U.S. 680, 703,

100 S. Ct. 1945, 64 L. Ed. 2d 611 (1980) (Burger, J.,

concurring)]. It is even more so when the party to be

enjoined is the federal government, for there is a

long-st andi ng presumption ot hat of ficia
Executive Branch will adhere to the law as  declared

by the court. As a result, the declaratory judgment is

t he functional equi val Seet of an i nj
Comm. On Judiciary of U.S. House of

Representatives v. Miers, 542 F.3d 909, 911 (D.C. Cir.

2008); accord Sanchez-Espinoza v. Reagan, 770 F.2d

202,208 n8 (D.C.Cir. 1985) (odecl aratory judgmen
is, in a context such as this where federal officers are

defendants, the practical equivalent of specific relief

such as an injunction ... since it must be presumed
that federal officers will adhere to the law as
declared by thecourt6) ( Scalia, J.) (emphasis ad:¢

There is no reason to conclude that this
presumption should not apply here. Thus, the award
of declaratory relief is adequate and separate
injunctive relief is not necessary.
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CONCLUSION

The existing problems in our national health care
system are recognized by everyone in this case.
There is widespread sentiment for positive
improvements that will reduce costs, improve the
quality of care, and expand availability ina way  that
the nation can afford. This is obviously a very
difficult task. Regardless of how laudable its
attempts may have been to accomplish these goals in
passing the Act, Congress must operate within the
bounds established by the Constitution. Again, this
case is not about whet her the Act is wise or unwise
legislation. It is about the Constitutional role of the
federal government.

For the reasons stated, | must reluctantly
conclude that Congress exceeded the bounds of its
authority in passing the Act with the individual
mandate. That is not to say, of course, that Congress
is without power to address the problems and
inequities in our health care system. The health care
market is more than one sixth  of the national
economy, and without doubt Congress has the power
to reform and regulate this market. That has not
been disputed in this case. The principal dispute  has
been about how Congress chose to exercise that
power here. 30

30 On this poin t, it should be emphasized that while the
individual mandate was <clearly oOnecessary and
Act as drafted, it is not oOoOnecessary and esser
reform in general. It is undisputed that there are various other
(Constitutional) w ays to accomplish what Congress wanted to
do. Indeed, | note that in 2008, then -Senator Obama supported
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Because the individual mandate IS
unconstitutional and not severable, the entire Act
must be declared void. This has been a difficult
decision to reach, and | am aware that it will have
indeterminable implications. At a time when there is
virtually unanimous agreement that health care
reform is needed in this country, it is hard to
invalidate and strike down a st atute titled 0The
Patient Protection and Af f ordabl e Car e Act . 6 As
Judge Luttig wrote for an  en banc Fourth Circuit in
striking down the oOViolence Against ‘
(before the case was appealed and the Supreme
Court did the same):

No less for judges tha n for politicians is the
temptation to affirm any statute so decorously
titted. We live in a time when the lines between

a health care reform proposal that did not include an individual

mandate because he was at that time strongly opposed to the

i dea, st at i n gndatehvast the &Galution, ave cam try

that to solve homelessness by mandating everybody to buy a

hous8ebnterview on CNNGO6s American Mor ni ng, F
2008, transcript available at: http://transcripts.cnn.com/

TRANSCRIPTS/0802/05/Itm.02.html. In fact, he p ointed to the

similar individual mandate in Massachusetts i which was

i mposed wunder the statebds police power, a po
government does not have fi and opined that the mandate
there |l eft some residents oworse offo6 than t he

See Christopher Lee, Simple Question Defines Complex Health
Debate, Washington Post, Feb. 24, 2008, at A1l0 (quoting
Senator Obama as saying: "In some cases, there are people [in
Massachusetts] who are paying fines and still can't afford
[health insurance], so now they're worse off than they were .
They don't have health insurance, and they're paying a fine

. 0) .
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law and politics have been purposefully blurred

to serve the ends of the latter. And, when we, as

courts, have not participated in this most

perniciously  machiavellian  of enterprises

ourselves, we have acquiesced in it by others,

allowing opinions of law to be dismissed as but

pronouncements of personal agreement or

disagreement. The judicial decision making

contemplated by the Constituti on, however,

unlike at least the politics of the moment,

emphatically is not a function of labels. If it were,

the Supreme Court assuredly would not have

struck dowanFree &choolddaeshct , 6 t he
ORel i gious Freedom Restoration Act,K6 0
Rights Ac't of 1871, 06 or the oCivil Ri ¢
1 8 7 BAndaif it ever becomes such, we will have

ceased to be a society of law, and all the

codification of freedom in the world will be to

little avail.

Brzonkala, supra , 169 F.3d at 889.

In closing, | will simp ly observe, once again, that
my conclusion in this case is based on an application
of the Commerce Clause law as it exists pursuant to
the Supr e me Court 0s current interpreta
definition. Only the Supreme Court (or a
Constitutional amendment) can exp and that.

For all the reasons stated above and pursuant to
Rule 56 of the Federal Rules of Civil Procedure, the
plaintiffsd motion for summary judgmer
hereby GRANTED as to its request for declaratory
relief on Count | of the Second Amended Complaint,
and DENIED as to its request for injunctive relief;

~

andthe def endantsdé6 motion for summary ju
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(doc. 82) is hereby GRANTED on Count IV of the
Second Amended Complaint. The respective cross -
motions are each DENIED.

In accordance with Rule 57 o f the Federal Rules
of Civil Procedure and Title 28, United States Code,
Section 2201(a), a Declaratory Judgment shall be
entered separately, decl aring 0The Pa
Protection and Af fordabl e Car e
unconstitutional.

DONE and ORDERED this 31st day of Jan uary,
2011.

[s/ Roger Vinson
ROGER VINSON
Senior United States District Judge
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IN THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN DISTRICT
OF FLORIDA PENSACOLA DIVISION

Case No. 3:10-cv-91-RV/EMT

STATE OF FLORIDA, by and through BIll
McCollum , et al.,

Plaintiffs |,
V.

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES, etal,,
Defendants.

October 14, 2010
ORDER AND MEMORANDUM OPINION

Now pending is the defendants® moti ol
(doc. 55). This motion seeks dismissal of Counts One,
Two, Three, and Si x of t he pl aintif

complaint for lack of subject matter jurisdiction
(pursuant to Rule 12(b)(1), Fed. R. Civ. P.), and
dismissal of all counts in the amended complaint for
failure to state a claim upon which relief can be
granted (pursuant o Rule 12(b)(6), Fed. R. Civ. P.).
The plaintiffs have filed a response in opposition,
and the defendants have filed a reply to that
response. A hearing was held in this matter on
September 14, 2010.
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I. INTRODUCTION

This litigation f one of many filed throughout
the country fA raises a facial Constitutional
challenge to the federal healthcare reform law,
Patient Protection and Affordable Care Act, Pub. L.
No. 111-148, 124 Stat. 119 (2010), amended by
Health Care and Education Reconciliation Act of
2010, Pub. L. No. 111 -152, 124 Stat. 1029 (2010) (the
0OAct 0) . |t has
Gener al and four state
pl ai ntiwb privaie) citizens, Mary Brown and
Kaj Ahl burg (the oindiwvi
National Federation of Independ ent Busine ss
(ONFI B6) (together, t he
are the United States Department of Health and
Human  Services, Department of Treasury,
Department of Labor, and their respective
secretaries

Before addressing t h e
the arguments in support
to dismiss, | will take a moment to emphasize
preliminarily what this case is, and is not, about.

The Act is a controversial and polarizing law
about which reasonable and i ntelligent people can
disagree in good faith. There are some who believe it
will expand access to medical treatment, reduce

1 The state plaintiffs represent: Alabama, Alaska, Arizona,
Colorado, Florida Georgia, Idaho, Indiana, Louisiana,
Michigan, Mississippi, Nebras ka, Nevada, North and South
Dakota, Pennsylvania, South Carolina, Texas, Utah, and
Washington.
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costs, lead to improved care, have a positive effect on
the national economy, and reduce the annual federal
budgetary deficit, while others expect that it will do
exactly the opposite. Some say it was the product of
an open and honest process between lawmakers
sufficiently acquainted with its myriad provisions,
while others contend that it was drafted behind
closed doors and pushed through Congress by
parliamentary tricks, late night weekend votes, and
last minute deals among members of Congress who
did not read or otherwise know what was in it. There
are some who believe the Act is designed to
strengthen the private insurance market an d build
upon free market principles, and others who believe
it will greatly expand the size and reach of the
federal government and is intended to create a
socialized government healthcare system.

While these competing arguments would make
for an interesti ng debate and discussion, it is not my
task or duty to wade into the thicket of conflicting
opinion on any of these points of disagreement. For
purposes of this case, it matters not whether the Act
is wise or unwise, or whether it will positively or
negati vely impact healthcare and the economy. Nor
(except to the limited extent noted in Part Il.LA(7)
infra ) am | concerned with the manner in which it
was passed into law. My review of the statute is not
to question or second guess the wisdom, motives, or
methods of Congress. | am only charged with
deciding if the Act is Constitutional. If it is, the
legislation must be upheld @ evenifitis a bad law.
United States v. Butler , 297 U.S. 1, 79, 56 S. Ct. 312,
80 L. Ed. 477 (1936) (O0For the remov
laws from the statute books appeal lies, not to the
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courts, but to the ballot and to the processes of

democratic government 0) (St one, J.
Conversely, if it is unconstitutional, the legislation

must be struck down @A even if it is a good law.

Bailey v. Drexel Furniture Co. (Child Labor Tax

Case), 259 U.S. 20, 37, 42 S. Ct. 449, 66 L. Ed. 817

(1922) (reviewing court must strike down

unconstitutional law even though that law is

odesigned to promote the highest goo
sought in unconstitutional legislation is an insidious

feature, because it leads citizens and legislators of

good purpose to promote it, without thought of the

serious breach it will make in the ark of our

covenant, or the harm which will come from

breaking down recognized standards . ¢ ) .

At this stage in the case, however, my job is much
simpler and more narrow than that. In ruling on the

defendantsd motion to dismiss, I mu st
this court has jurisdiction to consider some of the

plaintiffsd cl ai ms, gaumds ofivh et her each ¢
the amended complaint states a plausible claim for

relief.

II. BACKGROUND

As Congress has recognized: 0By most
we have the best medical care system i

H.R. Rep. No. 111-443, pt. 1. However, at the same
time, no one can deny that there are significant and
serious problems. Costs are high and millions do not
have insurance. Lack of health insurance can
preclude the uninsured from accessing preventative
care. If and when the uninsured are injured or
become ill, they receive tre atment, as the defendants
acknowledge, because in this country medical care is
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generally not denied due to lack of insurance
coverage or inability to pay. However, the costs that
are incurred to treat the uninsured are sometimes
left unpaid fi to the tune of $43 billion in 2008
(which is less than 2% of all national healthcare
expenditures for that vyear). The costs of
uncompensated care are passed along to market
participants in the form of higher costs and raised
premiums, which, in turn, can help perpetuat e the
cycle (or the oOopremium spiral, o6 as the
it) and add to the number of uninsured. It was
against this backdrop that Congress passed the Act.

A. The Legislative Scheme

At nearly 2,700 pages, the Act is very lengthy and
includes many provi sions, only a few of which are
specifically at issue in this litigation. Chief among
them is Section 1501, which, beginning in 2014, will
require that all citizens (with stated exceptions)
obtain federally -approved health insurance, or pay a
monetary penalt y (t he o0individual mandated) .
provision is necessary, according to Congress and the
defendants, to lower premiums (by spreading risks
across a much |l arger pool ) and
objective of the Act, 6 which is
coverage to the wuninsured by precluding the
insurance companies from refusing to cover (or
charging exorbitant rates to) people with pre -
existing medical conditions. Without the individual
mandate and penalty in place, the argument goes,
people would si mplnyd obgya meaitthiengsy st e
until they get sick or injured and only then purchase
health insurance (that insurers must by law now
provide), which would result in increased costs for
t he i nsurance compani es. Thi s i s kno

~ -
© o
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mor al hazard. 6 The iultimatelyased costs wou
be passed along to consumers in the form of raised

premiums, thereby creating market pressures that

would (arguably) inevitably drive the health

insurance industry into extinction. The plaintiffs

allege that regardless of whether the individual

mandate is well -meaning and essential to the Act, it

i s unconstitutional and wi || have bot
and injurious iIimpactoé on the states, [
businesses.

The plaintiffs object to several interrelated
portions of the Act as well. First, the Act
significantly alters and expands the Medicaid
program. Created in 1965, Medicaid is a cooperative
federal -state program that provides for federal
financial assistance (in the form of matching funds)
to states that elect to provide medical care to needy
persons. The Act will add millions of new enrollees to
the statesd Medicaid rolls by expandir
to include all individuals under the age of 65 with
incomes up to 133% of the federal poverty line.
Second, t he Act provi des for C
benefit exchangesdé designed to a
small businesses to leverage their buying power to
obtain competitive prices. The Act contemplates that
these exchanges will be set up and operated by the
states, or by the federal government if the sta tes
elect not to do so. And lastly, the Act requires that
t he states (al ong wi t h ot her ol arge
provide their employees with a prescribed minimum
l evel of heal t h l nsurance coverage ('t
mandat ed) . The plaintiffls allege that
provisions Vviolate the Constitution and state
sovereignty by coercing and commandeering the

reati o
' 1| ow i
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states and depriving t hem of their
flexibilityé to run their state govern
and Medicaid programs. The plaintiffs anticipate

that these a nd various other provisions in the Act

will cost Florida (and the other states similarly)

billions of dollars between now and the year 2019,

not including the administrative costs it will take to

implement the Act, and that these costs will only

increase in the subsequent years. In short, the

plaintiffs contend that the legislation is coercive,

intrusive, and could bankrupt the states. 2

B. This Lawsuit and the Motion to Dismiss

The plaintiffs advance six causes of action in
their amended complaint, and they seek declaratory
and injunctive relief with respect to each. They
contend that the Act violates the Constitution in the
following ways: (1) the individual mandate and
concomitant penal ty exceed Congr esso:c
under the Commerce Clause and violate th e Ninth
and Tenth Amendments (Count I); (2) the individual
mandate and penalty violate substantive due process
under the Fifth Amendment (Count 1); (3)
coalternatively, 6 i f the penalty |1 mpos:«
comply with the individual mandate is foundtob e a
tax, it is an unconstitutional unapportioned

2 Not all states feel this way, and there is even a division
within a few of the plaintiff states. Three Attorneys General
and four Governors previously requeste d leave to participate in
this case as amici curiae , and they have indicated that the
favor the changes the Act will bring as they believe the new
legislation will save money and reduce their already
overburdened state budgets (docs. 57, 59).
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capitation or direct tax in violation of U.S. Const.

art. 1, 89, cl. 4, and the Ninth and Tenth

Amendments (Count IIl); (4) the Act coerces and

commandeers the states with respect to Medicaid by

altering an d expanding the program in violation of

Article | and the Ninth and Tenth Amendments

(Count 1V); (5) it coerces and commandeers with

respect to the health benefit exchanges in violation

of Article | and the Ninth and Tenth Amendments

(Count V); and (6) the employer mandate interferes

with the statesd sovereignty as | arge
in the performance of government functions in

violation of Article | and the Ninth and Tenth

Amendments (Count VI). See generally Amended

Compl aint (0Am. Compl . 6) (doc. 42).

The defendants seek to have the complaint
dismissed on numerous grounds; four of the counts
for lack of jurisdiction (under Rule 12(b)(1)), and all
six of them for failure to state a claim upon which
relief can be granted (under Rule 12(b)(6)). With
respect to jurisdiction, the defendants contend that
for the challenges to the individual mandate and
employer mandate (Counts 1, Il, and VI), the
plaintiffs lack standing; the claims are not ripe; and
the claims are barred by the Anti -Injunction Act. (By
not ra ising similar arguments for Counts IV and V,
the defendants appear to impliedly concede that
those counts allege injuries that are immediately
ripe for revi ew) . As for the plaintif
cause of action contending that, if the individual
mandate penalty is deemed to be a tax, then it is an
impermissible and unconstitutional one (Count IIl),
the defendants maintain that, too, is precluded by
the Anti -Injunction Act.
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If the foregoing jurisdictional challenges fail, the
defendants go on to assert th at those causes of
action, and all others, fail to state a claim for which
relief can be granted.

[ll. DISCUSSION

A . I s the o0Pen&onpharce Viitbr Non
the I ndividual Mandate Actually a
for Constitutional Analysis?

A fundamental issue overlaps t he defendant sod
chall enges to several of the plaintif
that is whether the individual mandate penalty is a
otaxo6 within Congressds broad taxing p
subject to the Anti -Injunction Act, or instead, a
openal tyéd t hat mu,sift at dleby aut hori zed
Congressaos narrower Commer ce Cl ause
Because of the importance of this issue, | will
analyze it first and at some length.

The defendants contend that the individual
mandate penalty is a tax that is sustainable under
Congr es s 0 se pewerpta tas for the general
welfare. U.S. Const. art I, 88, cl . 1 (0The Congress
shall have Power To lay and collect Taxes, Duties,
Imposts and Excises, to pay the Debts and provide
forthe ... gener al Wel fared) . The plaintif
that, if it is a tax, it is an unconstitutional one. The
defendants maintain that the plaintiffs have no
standing to raise the claim at this point in time
because of the Anti -Injunction Act.

The Anti -Injunction Act [26 U.S.C. §7421(a)]
provides that 0n osesfudasttainiigor t he purp
the assessment or collection of any tax shall be
maintained in any court by any person .... 6 The
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remedy for challenging an improper tax is a post -
collection suit for refund. As the Supreme Court has
explained:

The Anti -Injunction Act ... could scarcely be

more explicit A O0no suit for t he pur pose 1
restraining the assessment or collection of any

tax shall be maintained in any court ...0 The

Court has interpreted the principal purpose of

this language to be the protection of the

Gover nment s need to assess and coll e
expeditiously as possible with a minimum of
preenforcement judici al i nterferenc:
require that the legal right to the disputed sums
be determined in a suit for refund.
has al so i dellatdral bbjecive ofotle

Act A protection of the collector from litigation
pending a suit for refund. ¢

Bob Jones Univ. v. Simon , 416 U.S. 725, 736-37, 94

S. Ct. 2038, 40 L. Ed. 2d 496 (1974) (citations

omitted); accord, e.g., United States v. Clintwood

Elkhorn Min. Co., 553 U.S. 1, 10, 128 S. Ct. 1511,

170 L. Ed. 2d 392-Ifuacion8c] (o[ The Antii
commands that (absent certain except.i
for the purpose of restraining the assessment or

collection of any tax shall be maintained in any

court, 06 even i f t he t ax IS al |l ege
unconstitutional, whi ch means 0Ot he ta
succumb to an unconstitutional tax, and seek

recourse only after it has been unl awf

Enochs v. Williams Packing & Navigation Co ., 370
Us. 1, 7,82 S. Ct. 1125, 8 L. Ed. 2d 292 (1962)
(explaining that the omanifest pUur pose
l njunction Act 0is to per mit t he uni
assess and collect taxes alleged to be due without
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judicial intervention, and to require that the legal

right to the disput ed sums be determined in a suit

for refund. In this manner the United States is
assured of prompt collection of its |
The Anti-1 njunction Act, i n short, a [
revenue-r ai si ng tax st adonestUnig,, 6 see B
supra, 416 US. at 743, and seeks oOoprotection
revenuesoé pending Seeid ati7r37, for refund.
740.

Because the individual mandate does not go into
effect until 2014, which means the penalty for non -
compliance could not be assessed until that time, the
Anti -In junction Act, if it applies, could render much
of this case premature and inappropriate as any
injunctive or declaratory relief in favor of the
plaintiffs could hinder collection of tax revenue.  See
id. at 732 n.7, 738-39 (where the outcome of a suit
seeking injunctive or declaratory relief will prevent
assessment and collection of tax revenue, the case
ofalls within the I|literal scope and th
[Anti-l njunction Act] o). Consequentl vy, w
individual mandate penalty is a tax is an importa  nt
guestion that not only implicates jurisdiction (vis -a-
vis the Anti - Injunction Act), and is not only the
specific basis of one of the plaintiff
but it also goes to the merits of the individual
mandate -related challenges of Counts One and Two
(that is, whether the penalty can be justified by, and
enforced t hrough, Congressds i ndi sput
taxing power), or whether, instead, the penalty must
pass Constitutional muster, if at all, under the more
limited Commerce Clause authority. As  noted, |

A AN
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should, and will, consider this significant issue at
the outset. 3

(1) Revenue -raising vs. regulatory
The plaintiffs contend that the individual

mandate penalty is not a oOtrue taxo b
ot her things, it wi || ( eet most ) ogene
revenue, 0 and t hen onl vy as an i nci de
personsd failure See Plobieyt itfifes 61 aw. 0O

Memor andum in Opposition to Defendant

3 The plainti fis have briefly suggested that the Anti -
Injunction does not apply to this case because their challenge

0is to the individual mandate itselfd and no
penalty that accompanies the individual mand a
true that the language of th e Anti -Injunction Act only prohibits

suits of or t he purpose of restraining t he
collection of any tax, o6 which would not apply

mandate for every citizen to maintain healthcare coverage, the

mandate and penalty clearly work in  tandem. If the penalty is

a legitimate tax, striking the individual mandate down will

necessarily impede assessment and collection of tax revenue.

The Anti -Injunction Act is not limited to direct and actual tax

assessment or collection; the Eleventh Circui t and other courts

have held that the statute also reaches activities that may

oeventuallybd i mpede t he collection of reve
indirectly). See e.g., Gulden v. United States, 287 Fed. Appx.

813, 815-17 (11t Cir. 2008) (explaining that the Anti  -Injun ction

Act is oOinterpreted broadlydéd an O0bars not onl
seek to restrain the assessment or collection of taxes, but also
suits that seek to restrain . .. activities O6which are intendec

or may culminate in the assessment or collection o f taxes0d6o0)

(citation omitted) Judicial Watch Inc. v. Rossotti , 317 F.3d 401,

405 (4th Cir. 2003) ( O-linjinctionsActc | e ar that t he £
extends beyond the mere assessment and collection of taxes to

embrace other activities, O twlych as those that
oOcul minate in the assessment or collection of
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to Dismiss (0PI Mem. 6) , at 19 (doc.
words, because its primary purpose is regulatory i
and wil | only raise iltistnath®d revenue

as the term is generally understood. It is true, as

held in certain of the early tax cases to which the

plaintiffs cite, see, e.g., Lipke v. Lederer, 259 U.S.

557, 42 S. Ct. 549, 66 L. Ed. 1061 (1922); Hill v .

Wallace, 259 U.S. 44, 42 S. Ct. 453, 66 L. Ed. 822

(1922), that the Supreme Court once  drew

distinctions between regulatory and revenue -raising

taxes. However, those holdings had a very short

shelf-life. As noted in Bob Jones Univ., supra , which

cited to Lipke and Hill f or t hat position, ot he Co
. subsequently abandoned such distinctions. 6 416

U.S. at 741 n.12; see also id. at 743 (further stating

that t he cases were oO0of narrow scoped an

a prompt corr ectducoedingcaselavo ur se o) . S

recogni zed t hat o[ e]l]very t ax i s I n S

regulatory. To some extent it interposes an economic

impediment to the activity taxed as  compared with

others not taxed. But a tax is not any the less a tax

because it has a regulatory effe ¢ t .Sdnzinsky v.

United States , 300 U.S. 506, 513, 57 S. Ct. 554, 81 L.

Ed. 772 (1937); see also id. (oit has l ong been

established that an Act of Congress which on its face

purports to be an exercise of the taxing power is not

any the less so because the tax ... tends to restrict
or suppress the thing taxedo) . Thus,
currently exists, o[i ]t is beyond seri

a tax does not cease to be valid merely because it

regulates, discourages, or even definitely deters the

activities taxed. The principle applies even though

the revenue obtained is obviously negligible, or the

revenue pur pose o f t he t ax may be S
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United States v. Sanchez, 340 U.S. 42, 44, 71 S. Ct.
108, 95 L. Ed. 47 (1950); accord United States V.
Kahriger , 345 U.S. 22, 27 n.3, 28, 73 S. Ct. 510, 97 L.
Ed. 754 (1953) (holding same and sustaining federal

gambling tax even though its proponents sought to

hi nder the activity at issue and o006ind
that the imposition of this type of tax would
eliminate thatki nd of acti vi t vy étke) , overrul ed c

grounds, Marchetti v. United States , 390 U.S. 39, 88

S. Ct. 697, 19 L. Ed. 2d 889 (1968). The elimination

of the Oregul atraiyingd teseéenuwueoes not
necessarily mean, however, that the exaction at

issueinthi s case is a oOotax. o6

(2) The Courtds role in ascertainir
Congress intended

In deciding this specific question, | will start from
the assumption (only for the analysis of whether it is
a tax) that Congress could have used its broad taxing
power to imp ose the exaction and that, if it had
clearly (or even arguably) intended to do so, then the
exaction would have been sustainable under its
taxing authority. See Kahriger, supra, 345 U.S. at

28, 31 (0As i s wel | known, t he con
restraints on taxing ar e few, O and courts ar e
generally owithout authority to | imit

t he t axi ng sep @lvoe Undted; States v.
Ptasynski, 462 U.S. 74, 103 S. Ct. 2239, 76 L. Ed. 2d
427 (1983) (observing that o0Congressao:¢
is virtually without Iim i t at P blawévgr, that is

4 But see the discussion with respect to Count Three, Part
11.C(4) infra .
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not what happened here. Although factually

dissimilar, on this point | find instructive the early

case of Helwig v. United States , 188 U.S. 605, 23 S.

Ct. 427, 47 L. Ed. 614 (1903). At issue in that case

was a federal law that required importers to pay a

duty on imported items based on their declared

val ue, pl us 0a further s umo for a
subsequently found to have been inadequately

valued. The sole question the Supreme Court was

called upon to decide was whether, for jurisdic tional

purposes, the so-cal | ed ofurther sum6é6 was Orev
from i mports or tonnageo6 (i .e., a tax
was in the nature of a penalty. The Court stated:

Although the statute, under 87, supra, terms the
money demanded as ©6a fnotrt her sum, 6 al
describe it as a penalty, still the use of those
words does not change the nature and character
of the enactment. Congress may enact that such a
provision shall not be considered as a penalty or
in the nature of one, ... and it is the duty of the
court to be governed by such statutory direction
but the intrinsic nature of the provision remains,
and, in the absence of any declaration by Congress
affecting the manner in which the provision shall
be treated, courts must decide the matter in
accordance with their views of the nature of the
act.

Id. at 612-13 (emphasis added). In concluding that

the provision was a penalty, the Court stated that,

based on the statutory language and its application

to the facts of the .cdasheld it was O0i mpo
this provision to be other than penal
Id. at 613. To be clear, it is not necessarily

significant for our purposes that Helwig found the
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ofurther sum6 to be in the nature of
not a tax; rather, what is significant is what the

Supreme Court said along the way to getting there.

In reaching its conclusion, the Court made it a point

to stress fi as it did in the emphasized portion

quoted above i t h a't regardless of the oordin;
gener al meaning of the words in the
regardl ess of t he onatur e and char act
enactment, 6 t he nothaeedeen found wo u |

a penalty i f Congress intende
it clearly appear that it is the will of Congress that

the provision shall not be regarded as in the nature

of a penalty, the court must be governed by that will . 6

Id . (emphasis added).

o}
n
d
d ot her wi

As applied to the facts of this case, Helwig can be
interpreted as conclud ing that, regardless of whether
the exaction could otherwise qualify as a tax (based
on the dictionary definition or oor di
meaning of the wordod), it cannot be r
if it oclearly appearsdé that Congress
to be. In this case, there are several reasons
(perhaps none dispositive alone, but convincing in
total) why it is inarguably clear that Congress did
not intend for the exaction to be regarded as atax. 5

5 Although it only matters what Congress intended, | note
for background purposes that before the Act was passed into
law, one of its chief proponents, President Barack Obama,
strongly and emphatically denied that the penalty was a tax.
Wh e n confronted wi t h t he dictionary definiti
during a much publicized interview widely disseminated by all
of the news media, and asked how the penalty did not meet
that definition, the President said it was o0a
and, in fact, O[n]obody c8ee,xigders [it] a tax
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(3) Congress did not call it a tax, despite
knowing how to do SO

In addition to the Act, there were several
healthcare reform bills introduced and debated
during the 111th Congress. For exampl €
Af fordabl e Health Choices Act of 20009
was introduced in the House of Representatives on
July 14, 2009. Like the Act, it contained an
individual mandate and concomitant penalty.
However, it called the penalty a tax. Section 401 was

unambi guously titled o0Tax on Individu
Acceptable Health Care Coverage, 6 and
refer to the exactionasa o0t ax0 no | ess than fourtee
times in that section alone. See, e.g., id (providing

t hat with respect to o0any individual

meet the requirements of subsection (d) at any time
during the taxable year, there is hereby imposed a

taxo) . H. Rs thei@&tér Osupensaded by a
similar bil I, oAf fordabl e Heal t h Car €
Act o6 (H.R. 3962) , whi ch was actually

House of Representatives on November 7, 2009. That

second House bill also included an individual

mandate and penalty, and it r epeatedly referred to

t he penal ty &ee, eay, Sedticm x5016

(providing that for any person who does not comply

wi t h t he i ndividual mandat e ot her e
i mposed a tax, o and referring to that
times); Section 307(c)(1)(A) (further referring to the

Obama: Requiring Health Insurance is Not a Tax Increase
CNN, Sept. 29, 2009, avail able at: http://www.cnn.com/2009/
POLITICS/09/20/obama.health.care/index.html.
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penalty as a o0tax] ] on individual s
acceptable coveraged).

While the above bills were being considered in
the House, the Senate was working on its healthcare
reform bills as well. On October 13, 2009, the Senate
Finance Commit t ee passedra chhaidlsl ,HeaAnmnm hy
Fut ur e AZI)0A fgreBursor to the Act, this
bill  contained an individual mandate and
accompanying penalty. I n the section
Tax on Individuals Without Essential Health
Benefits Coverlatge, wad healpleemdh a ot ax. 0
SeeSection 1301 (olf an applicable indi
[obtain required insurance] there is hereby imposed
a taxo).

In contrast to the foregoing, the Act A which was
the final version of the healthcare legislation later
passed by the Senate on December 24, 2009 A did
not call the failure to comply with the individual

mandate a tax; 1t was instead called a
Act reads I n perti nelcdable part : ol f ar
individual fails to meet the requirement of

subsection(a) ...t here i s hereby i mposed a pena
Act 81501 (b) (1). Congressfds conspicuous
not use the term oOotaxo6 in the Act whe
the exaction (as it had done in at least three earlier

incarnations o f the |l egislation) is signific

principles of statutory construction are more

compelling than the proposition that Congress does

not intend sub silentio to enact statutory language

that it has earlier discarded in favor of other

| angual§g*v. &ardoza-Fonseca 480 U.S. 421,

442, 107 S. Ct. 1207, 94 L. Ed. 2d 434 (1987). Thus,

o[ wl]here Congress includes [certain] I
earlier version of a bill but deletes it prior to
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enactment, it may be presumed that the [0 mitted

t ext ] was n oRusselloy. &mtedeStates,

464 U.S. 16, 23-24, 104 S. Ct. 296, 78 L. Ed. 2d 17

(1983); see also United States v. NEC Corp ., 931 F.2d

1493, 1502 (11th Cir. 1991) (changes in statutory

| anguage oOgenerally toohdngec at e | ] an in
t he meani ng of Sduthern sPacat ut e 6) ;
Transportation Co. v. Usery , 539 F.2d 386, 390-91

(5th Cir. 1976) (rejecting the interpretation of a

statute that was based on language in an earlier

House version that the Senate changed prior to

passi n ¢ i nto | aw, and attaching owei gt
[ Senat eds|] conscious and deli berate s
[t he House®s] | anguaBgmer v. (binding und

City of Prichard, Alabama , 661 F.2d 1206, 1207
(11th Cir. 1981) ( en banc)).

Congressodos failpemaltg aalolt aklbe i s
especially significant in light of the fact that the Act
itself imposes a number of taxes in several other
sections (see, e.g, Excise Tax on Medical Device
Manufacturers, 81405 (0There is hereby i mpose:t
the sale of any taxable medic al device by the
manufacturer, producer, or i mporter a
Tax on High Cost Employer -Sponsored Health
Coverage, 89001 (oO0there is hereby imposed :
Additional Hospital Insurance Tax on High  -Income
Taxpayers, 89015 (o0there i sahtaxdly; i mposed
Excise Tax on Indoor Tanning Services, § 10907
(60There is hereby i mposed on any ind
service a taxo)). This shows beyond
Congress knew how to impose a tax when it meant to
do so. Therefore, the strong inference and
presumption must be that Congress did not intend
for the oOpenal Seggenedlly Hodgeva t a x .
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Muscatine County, 196 U.S. 276, 25 S. Ct. 237, 49 L.

Ed. 477 (1905) (noting t h a't o[ i1 ]t I's not easy to
an exact line of demarcation between a tax and a

penal ty, 6 but where the statute uses 0
section and oOpenaltyo6 in another, cou
far afieldd in treating the exaction
do otherwise oOwould be a distortion
e mp | o yseaasdDuncan v. Walker , 533 U.S. 167,

173, 121 s. Ct. 2120, 150 L. Ed. 2d 2°¢
wel | settl ed t hat 60l w]l here Congr es:
particular language in one section of a statute but

omits it in another section of the same Act, it is

generally presumed that Congress acts intentionally

and purposely in the disparate inclusion or

excl usi on. dadnmjted) dregmanviileNater

Sys., Inc. v. Poarch Band of Creek Indians , 563 F.3d

1205, 12009 (11t h Cir. 2009) (O] W] her
knows how to say something but chooses not to, its

silencei s c ont rDRECTV,Ang.&.)Brown , 371

F.3d 814, 818 (11th Cir. 2004) (o] W] I
uses different language in similar sections, it intends

di fferent meanings. 6) .

<

The defendants assert in their memorandum, see

Memorandum in Support of Defendant sd Moti on t o

Di smiss (oDef . Mem. 6) ,-1),as 33, 50 n. 23
they did during oral argument, that in deciding

whet her the exaction is a penalty or
matterod what Congress called it becaus

not c o n c $ee $ranscapt 6 f Oral Argument
(0Tr . 6-29 (doe 77). Asra general rule, it is true
that the label used is not controlling or dispositive
because Congress, at times, may be unclear and use
inartful or ambiguous language. Therefore, as the
Supreme Court recognized m ore than 100 years ago
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in Helwig, supra , the use of a particular woroc
not change the nature and character of the

[ exaction], 6 and it is the wultimate du
decide the issue based on oOothe intrins

provi siono ifwhaeisip @led i See 18D

U.S. at 612-13; accord Cooley v. Bd. of Wardens, 53

Uu. S. (12 How.) 299, 314, 13 L. Ed. 99
the thing, and not the name, which is to be

consideredo) . Howevideiwjg,this al so noted i
rule must be set aside w hen it is clear and manifest

that Congress intended the exaction to be regarded

as one and not the other. For that reason, the

defendants are wrong to contend that what Congress

call ed it odoesndt matter. 6 To the e
label used is not just a la bel, but is actually

indicative of legislative purpose and intent, it very

much does matter. By deliberately changing the
characterization of the exaction from
openalty, ¢ but at the same time incl
ot her oOtaxesd i n fastlyeleaAtbat , it i's mani
Congress intended it to be a penalty and not a tax. ©

6 A hypothetical helps to further illustrate this point.
Suppose that after the Act imposed the penalty it went on to
expressly state: 0This penalthtey i s not a
l ogic of the defendantsd argument, if the int
penalty was a tax, it could still be regarded as one despite what
it was called and despite the clear and unmistakable
Congressional intent to the contrary. Such an outcome would
be absurd. In my view, changing the word from tax to penalty,
but at the same time including various other true (and
accurately characterized) taxes in the Act, is the equivalent of
Congress saying 0This penalty is not a tax. 6
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Quoting the Third Circuit in  Penn Mut. Indem.
Co. v. C.ILR, 277 F.2d 16, 20 (3d Cir. 1960), the
defendants maintain that 06Congress he
to impose taxes generally, and if the p articular
imposition does not run afoul of any constitutional
restrictions then the tax is lawful, call it what you
will.do6 Def. Me m. at 50 n. 23. I do n
disagree with this position, at least not when it is
quite clear that Congress intends to impose a tax
and is acting pursuant to its taxing power. However,
as will be discussed in the next section, that is not
the situation here. In the Penn Mutual Indemnity
case, for example, it was clear and undisputed that
Congress had exercised its taxing authority to
i mpose the exaction; it was inarguabl:
the only question was whether it was an excise tax,
an income tax, or some other type of tax. It was in
t hat particul ar cont ext t hat t he Thi
analysis included the quoted statement , and further
el aborated that: ol t i's not necessary
validity of the tax imposed by the United States that
the tax i1itself beaSee2&/k2datcur ate | abel
20. That is obviously a very different situation from
the one presented here, wh ere the precise label of an
acknowledged tax is not being disputed, but rather
whether it is even a tax at all.

(4) Congress did not state that it was
acting under its taxing authority,
and, in fact, it treated the penalty
differently than traditional taxe S

Congress did not state in the Act that it was
exercising its taxing authority to impose the
individual mandate and penalty; instead, it relied
exclusively on its power under the Commerce
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Clause. U.S. Const. art |, 88, cl . 3 (0[] Congress shal
have Power] To regulate Commerce with foreign

Nations, and among the several States, and with the

| ndi an Tri besd) . The Act recites nun
detailed) factual findings to show that the individual

mandate regulates commercial activity important to

the economy. Speci fi call vy, it states that :
[individual mandate] is commercial and economic in

nature, and substantially affects interstate

commer ced inter alia hato[ h] eal th insurance
and health care services are a significant part of the
nati onal ecohbemyomanddt e owi | | add

millions of new consumers to the health insurance
market, increasing the supply of, and demand for,
heal th care s8l50¢a)d)ddyB)E). Act

further states that health insurance 0
commerce, 6 and the individual mandat e
to creating effective hldalth insuranc.

§1501(a)(2)(F), (H). The Act contains no indication

that Congress was exercisi ng its taxing authority or

that it meant for the penalty to be regarded as a tax.

Although the penalty is to be placed in the Internal

Revenue Code under t he headi ng 0 Mi sc
Excise Taxes, 06 the plain | anguage of
states that this does not give rise to any inference or

presumption that it was intended to be a tax. See

United States v. Reorganized CF&l Fabricators of

Utah, Inc. , 518 U.S. 213, 222-23, 116 S. Ct. 2106, 135

L. Ed. 2d 506 (1996) (citing to 26 U.S.C. 8§ 7806(b),

which provides t hat : ONo inference, i mplicat.i
presumption of legislative construction shall be

drawn or made by reason of the location or grouping

of any particular section or provision or portion of

t hi s tinfact, vehife)the penalty is placed under
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the OEacTaxesd headatthgsamd t he Code,
time Congress specifically exempted and divorced

the penalty from all the traditional enforcement and

collection methods used by the Internal Revenue

Service, such as tax liens, levies, and criminal

proceedings. See Act 8 1501(b). These exemptions

from normal tax attributes A coupled with

Congressodos failure to identify its tad
belie the claim that, simply because it is mentioned

in the Internal Revenue Code, the penalty must be a

tax.’

7 In highlighting that Congress did  not identify its taxing

power as t he basi s for i mposing t he openal't
suggesting that legislative action is invalid if a power source is
not identified. To the <contrary, I recogni ze
failure to cite [a particular power] does not e liminate the
possibility t hat [ sai d power ] can sustain t

United States v. Moghadam , 175 F.3d 1269, 1275 n.10 (11th

Cir. 1999); see also Wilson-Jones v. Caviness, 99 F.3d 203, 208

(6th Cir. 1996) (06A source of power [ can] j
Congress even if Congress did not state that it rested the act on

the particular source of poMeeds. 6) (citing cas
v. Cloyd W. Miller Co ., 333 U.S. 138, 144, 68 S. Ct. 421, 92 L.

Ed. 596 (1948) (0The questioibon of the constitu
taken by Congress does not depend on recitals of the power

which it undertakes to exercise. o6)). Thus, to
saying that the penalty is invalid as a tax because Congress did
not expressly identify its taxing power. Rather, its failure to do

so (particularly when it took time to extensively identify its
Commerce Clause power), is merely one of several facts that
shows Congress was not exercising its taxing authority and did
not intend for the penalty to be regarded as a tax.



Pet.App.426

(5) Lack of s tatutorily -identified revenue
generating purpose

Perhaps most significantly, the Act does not
mention any revenue -generating purpose that is to
be served by the individual mandate penalty, even
though such a purpose is required. See Rosenberger
v. Rector and Visitors of Univ. of Virginia , 515 U.S.
819, 841, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995)
(66 A tax, in the general understandin
and as used in the Constitution, signifies an exaction
for the support of the Governmentdd6) .
the ultimate test of omits validity o0is
face the tax operates as a revenue generating
measure and the attendant regulations are in aid of
a revenue United ptaies e/.. Rbss, 458 F.2d
1144, 1145 (5th Cir. 1972) (emphasis added) (binding
under Bonner, supra, 661 F.2d at 1207).

The revenue-generating provisions in the Act
were an important part of the legislation as they
were necessary under current Congressional
procedure to score its final cost. To be sure, much of
the debate within and outside Congress focused on
the billds final price tag and whether
the threshold of $1 trillion over the course of the first
ten years; and while the legislation was being
debated, Congress worked closely and often with the
Congressional Budget Office (0CBOO6) to ensur e
it did not. Obviously, if the penalty had been
intended by Congress to be a true revenue -
generating tax (that <could be wused to
final cost down) then it would have been treated as a
t ax oon I ts bral caggument, Defense n g
counsel stated that o[t]he purpose of
. to raise revenue to offset expenditures of the
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federal government that it makes in connection, for

example, with the Me@edlrat®i d expansion. 0
However, there is a bsolutely no support for that

statement in the statute itself.

On i ts face, the Act l i sts sevent e
Of f set Provisionso (including t he S
described supra), and, as reconciled, it further
includes a section entitled OProvisio
Revenued (which also references those
other revenue offsetting provisions). However, the
individual mandate penalty is not listed anywhere
among them. Nowhere in the statute is the penalty
provision identified or even mentioned as raising
revenue and offsetting the Actds cost s.
noteworthy that the Act does not identify revenue to
be generated from the penalty (which the defendants
now maintain would raise about $ 4 billion each
year), but the statute identifies the tanning salon tax
as revenue-raising (even though that tax is expected
to raise a significantly smaller $300 million
annually). See Joint Committee on Taxation,

Esti mated Revenue Ef fects of t he \Y
Amendment to the Revenue Provisions Contained in

the oPateento®Prand Affordable Care Act
Passed by the Senate on December 24, 2009 (JCX-

10-10), March 11, 2010, at 2. If Congress had

intended and understood the penalty to be a tax that

would raise revenue for the government, which could

in turn be used to parti al |l y finance t he Act 0s
budgetary effect and help keep its ten -year cost

below the $1 trillion threshold by offsetting its

expenditures, it makes little sense that Congress

would ignore a oOtaxo6 that could be ex
almost $20 billion in revenue between the years
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2015-2019, yet mention another tax that was
expected to raise less than one -tenth of that revenue
annually during the same time period.

To the extent there is statutory ambiguity on this
i ssue, both sides ask t hat I | ook
legislative history to determine if Congress intended
the penalty to be a tax. Ironically, they rely on the
same piece of legislative history in making their
respective arguments, to wit, the 157 -page
0Technical Expl anati ono of t he Act
prepared by th e Staff of the Joint Committee on
Taxation on March 21, 2010 (the same day the
House voted to approve and accept the Senate bill
and two days before the bill was signed into law).
The plaintiffs highlight the fact that the report
oconsi st ent |hg genaltyea$ & pesaltytarmd t
not a tax, see Pl. Mem. at 19 (as compared, for
example, with the tanning salon tax that is
consistently referred to as a otaxé
report, see JCT, Technical Explanation of the
Revenue Provisions o f Acttoh e OReconci |l
2010, ¢ as amended, i n Combinati on

oPatient Protecti on and -Affordabl e Cal

18-10), March 21, 2010, at 108). The defendants, on

the other hand, highlight the fact that the JCT

referred to the penalty as an o0exci se
heading in that report. SeeDef. Mem. At 51.

As the Supreme Court has repeatedly
authoritative statement is the statutory text, not the
legislative history or any other extrinsic material.
Extrinsic materials have a role in statutory
interpretat ion only to the extent they shed a reliable
Il i ght on the enacting Legislatureds u
otherwise ambiguous terms. d&xxon Mobil Corp. v.
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Allapattah Services, Inc ., 545 U.S. 546, 568, 125 S.

Ct. 2611, 162 L. Ed. 2d 502 (2005) (emphasis added).

On t he facts of this case, openal ty
ambiguous term, but rather was a carefully and

intentionally selected word that has a specific

meaning and carries a particular  import (discussed

infra ). Moreover, even if the term was ambiguous,

the Supreme Court has pointed out t w
criticismso of attempting t o rely 0
history:

Not all extrinsic materials are reliable sources of

insight into legislative under standings ..., and

legislative history in particular is vulnerable to

two serious criticisms. First, legislative history is

itself often murky, ambiguous, and contradictory.

Judicial investigation of legislative history has a

tendency to become, to borrow Judge Leventhal 0s
memor abl e phrase, an exercise in 0
crowd and picking ®$eaWadyour friend
Some Observations on the Use of Legislative

History in the 1981 Supreme Court Term, 68

lowa L. Rev. 195, 214 (1983). Second, judicial

reliance on legislative materials like committee

reports, which are not themselves subject to the

requirements of Article I, may give

unrepresentative committee members fi  or,

worse yet, unelected staffers and lobbyists i

both the power and the incentive to att empt

strategic manipulations of legislative history to

secure results they were unable to achieve

through the statutory text. Id.

~

o1
S C

In this case, both criticisms are directly on the
mark. The report is ambiguous and contradictory, as
evidenced by the simple fact that both sides claim it
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supports their position. Should | look to the heading

(that <calls the exaction an oOexcise t
look to the actual body of the report (that calls it a

penalty no less than twenty times with no mention

of it being a tax)? It is, as Judge Leventhal said, like

0l ooking over a crowd and picking out
Further, a strong argument could be (and has been)

made that the staffers who drafted the report were

merely engaging i n | ast mi nut e 0 S
mani pul #tsecuwrenrésults they were unable to

achieve through the Act itself. See, e.g.,, The

Insurance Mandate in Peril , Wall St. J., Apr. 29,

2010, at A19 (opining that the oO0exci s
in the JCT report should not be used to convert the

penalty intoata x because the Supreme Court 0\
not allow staffers and lawyers to change the

statutory cards that Congress already dealt when |

adopted the Senate | anguageodo). For the
recognized by the Supreme Court, resort to, or

reliance upon, the JCTstaf f 6s Techni cal Expl anati ol
would be inappropriate on the facts of this case

even i f the term oOopenaltyod was ambigu
is not).

To summarize the foregoing, it ocl ea

from the statute itself, see Helwig, supra, 188 U.S.
613, that Congre ss did not intend to impose a tax
when it imposed the penalty. To hold otherwise
would require me to look beyond the plain words of
the statute. | would have to ignore that Congress:

(i) specifically changed the term in previous
incarnations of the statute fro m o0t axo6 t o
openalty; o



Pet.App.431

(i) used t he term otaxéo i n describi
several other exactions provided for in the
Act;

(i)  specifically relied on and identified its
Commerce Clause power and not its taxing

power;
(iv)  eliminated traditional IRS enforcement

methods for the f ai l ure to pay the 0t ax;

and

(v) failed to identify in the legislation any
revenue that would be raised from it,
notwithstanding that at least seventeen
other revenue -generating provisions were
specifically so identified.

The defendants have not pointed to an y reported
case decided by any court of record that has ever
found and sustained a tax in a situation such as the
one presented here, and my independent research
has also revealed none. At bottom, the defendants
are asking that | divine hidden and unstated
intentions, and despite considerable evidence to the
contrary, conclude that Congress really meant to say
one thing when it expressly said something else. The
Supreme Court confronted the inverse of this
situation in  Sonzinsky, supra, and | believe the
rat i onal e of t hat case forecl oses t he
argument.

The issue in Sonzinsky was whether a levy on the
sale of firearms was a tax. The exaction was called a
tax on its face, and it was undisputed that it had
been passed pursuant twer. Congressds ta
Nonetheless, the petitioner sought to invalidate the
t ax because It was oprohibitive i n
[disclosed] unmistakably the legislative purpose to
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7z

regul ate rather than to tax.o6 The pet

t hat it wa s not ba true tax, but a
rejecting this argument, the Supreme Court
explained:

Inquiry into the hidden motives which may move
Congress to exercise a power constitutionally
conferred upon it is beyond the competency of
courts. They will not undertake, by collateral
inquiry as to th e measure of the regulatory effect
of a tax, to ascribe to Congress an attempt, under
the guise of taxation, to exercise another power.

Stated somewhat differently, reviewing courts
cannot look beyond a statute and inquire as to
whether Congress meant some thing different than
what it said. I f an exaction says 0t ax
was 1[I mposed pursuant to Congressodos ta
courts oOare not free to specul ate as
which moved Congress to impose it, or as to the
extent to which it may [be a p enalty intended] to
restrict t he a c tSee i generally taxed. 6
Sonzinsky, supra, 300 U.S. at 511-14; accord
Kahriger, supra , 345 U.S. at 22 (similarly declining
i nvitation to hol d t hat ounder t he
exercisingo6 a particulirefactt power, Congr e
exercising another power).

The holding of Sonzinsky cuts both ways, and
applying that holding to the facts here, | have no
choice but to find that the penalty is not a tax.
Because it is called a penalty on its face (and
because Congress knew howt o say otaxo6 when it
intended to, and for all the other reasons noted), it
would be improper to inquire as to whether Congress
really meant to impose a tax. | will not assume that
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Congress had an unstated design to act pursuant to

its taxing authority, no r will | impute a revenue -

generating purpose to the penalty when Congress

specifically chose not to provide one.
competencyo of this court to question
whether Congress really meant to do and say

something other than what it did. As the Supreme

Court held by necessary implication, this court

cannot oundertake, by <coll ateral I nqu
measure of the [revenue -raising] effect of a [penalty],

to ascribe to Congress an attempt, under the guise of

[the Commerce Clause], toex er ci se another power. o
See Sonzinsky, supra, 300 U.S. at 514. This

conclusion is further justified in this case since

President Obama, who signed the bill into law, has

0Oabsolutelyod rejected the argument t he
is a tax. See supranote 5.

To conclude, as | do, that Congress imposed a
penalty and not a tax is not merely formalistic hair -
splitting. There are clear, important, and well -
established differences between thetwo. See Depo6t of
Revenue of Montana v. Kurth Ranch , 511 U.S. 767,
779-80, 114 S. Ct. 1937, 128 L. Ed. 2d 767 (1994)
(0Wher eas [ penal ti es] are readily <cha
sanctions, taxes are typically different because they
are usually motivated by revenue -raising, rather
t han puniti ve, Reqgganzedo E& . ¢) ;
Fabricators of Utah , Inc., supra, 518 U. S. at 224 (006a
tax is a pecuniary burden laid upon individuals or
property for the purpose of supporting the

Government , 86 whereas, oi f the <concep
means anything, it means punishment for an
unl awf ul act oUnite db Btates svi ban 6 ) ;

Franca, 282 U.S. 568, 572, 51 S. Ct. 278, 75 L. Ed.
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551 (1931) (06A o6taxd6 is an enforced
provide for the support of government ;
the word is here used, is an exaction imposed by

statute as punishment for an unla wf u | act. 0d6) . Thus,
as the Supreme Court has said, o[t] he
not interchangeable one for the other ... ; and if an

exaction be clearly a penalty it cannot be converted
into a tax by the simple expedient of
La Franca, supra , 282 U.S. at 572.

(6) Does the Anti -Injunction Act apply
anyway?

The defendants insist that the Anti -Injunction
Act should still preclude the individual mandate
challenges even if the penalty is not a tax. For this
argument, the defendants rely on Title 26, United
States Code, Section 6671, which states that the
openal tiesd6 provided under subchapter
68 of the IRS Code (a classification that includes the
i ndividual mandate penalty) oOshal/l be
coll ected I n t he Ssame tmanner as t ax.
penalty is intended to be assessed and collected in
the same manner as a tax, the defendants contend,
then the Anti - Injunction Act should apply. | do not
agree. First of all, the penalty is obviously not to be
collected and treate@asoitmxtels® same mar
in light of the fact that Congress specifically divorced
the penalty from the tax codeds tradi
and enforcement mechanisms. Further, and more
significantly, as noted supra, the whole point of the
Anti -Injunction Act is to protect the government in
the collection of its lawful tax revenues, and thus it
applies to onaiudiyng etve&xuet atutes, 6 whi
Congress plainly did not understand and intend the
penalty to be. The Eleventh Circuit has recognized
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(albeit by implication) t hat the Anti -Injunction Act

does not reach penalties that

for substantive violations of laws not directly related

to the tax code 6 a nfdith efforisc h
to enforce the technical requirements of the tax law.

Cf. Mobile Republican Assembly v. United States,
353 F.3d 1357, 1362 n.5 (11th Cir. 2003). The
defendants have cited two out -of-circuit cases in
support of their contention that Section 6671(a)
requires penalties to be treated the same as taxes for
Anti -Injunction Ac t purposes, Barr v. United States |,
736 F.2d 1134 (7th Cir. 1984); Warren v. United
States, 874 F.2d 280 (5th Cir. 1989). Although those
cases did indeed hold that the penalties at issue fell
under the Anti -Injunction Act, they do not really
support the defendant s position.
note, the penalties in both those cases were imposed
for failing to pay an undisputed tax, that is, falsely
claiming an exemption in  Barr, and refusing to sign

a tax return in  Warren. In other words, the penalties
were odirectly r el atCkHMobileo
Republican Assembly, supra , 353 F.3d at 1362 n.5.
Allowing IRS penalties such as those to qualify as a

ar

ASs

t he

tax for Anti -l nj uncti on Act pur poses

means for ensuring that the [underlying] tax is
pad. 6 See Bot t,a314vF.2d 32, 8981(2n n
Cir. 1963). That is not the situation here. It would be
inappropriate to give tax treatment under the Anti -
Injunction Act to a civil penalty that, by its own
terms, is not a ta x; is not to be enforced as a tax; and
does not bear any meaningful relationship to the
revenue-generating purpose of the tax code. Merely
placing a penalty (which virtually all federal
statutes have) in the IRS Code, even though it

e

t

t

he

a X

pl a
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otherwise bears no mean ingful relationship thereto,
is not enough to render the Anti -Injunction Act
(which only applies to true revenue -raising
exactions) applicable to this case.

(7) Accountability

| will say one final thing on the tax issue, which,
although | believe it to be important, is not essential
to my decision. For purposes of this discussion, | will
assume that the defendants are correct and that the
penalty is (and was always intended to be) a tax.

In Virginia v. Sebelius , 3:10cv188, one of the
twenty or so other laws uits challenging the Act, the
feder al government ds |l ead counsel (w
defense counsel in this litigation, as well) urged
during oral argument in that case that the penalty is
proper and sustainable under the taxing power.
Although that power is broa d and does not easily

l end itself to judicial review, counse
a check. I t 0s cAnd|texds aongr ess.
scrutinized. And the reason we dondot have al

crazy taxes is because taxes are among the most
scrutinized things we have. And the elected
representatives in Congress are held accountable for
taxes that they impose.6 See Transcript of Oral

Argument (Virginia case), at 45 (emphasis added).

This foregoing statement highlights one of the
mor e troubling aspects of t he def
0 newf &taxatghment. As noted at the outset of

8 See, e.g., anging Stance, Administration Now Defends
Insurance Mandate as a Tax , N.Y. Times, July 17, 2010, at A14
(6When Congress required most Americans to o
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this order, and as anyone who paid attention to the

healthcare reform debate already knew, the Act was

very controversial at the time of passage.

Irrespective of the merits of the arguments for or

against it, the legislation required lawmakers in

favor of the bill to cast politically difficult and tough

votes. As it turned out, the voting was extremely

close. Because by far the most publicized and

controversial part of the Act was the individual

mandate and penalty, it would no doubt have been

even more difficult to pass the penalty as a tax. Not

only are taxes always unpopular, but to do so at that

time would have arguably violated pledges by

politicians (including the President) to not raise

taxes, which could have made it that much more

difficult to secure the necessary votes for passage.

One could reasonably infer that Congress proceeded

as it did specifically because it did not want the

penalty to be O0Oscrutinizedd as a $4
increase,and it did not want at that ti me

accountable for taxes that t hey I mpos

words, to the extent that the defendants are correct
and the penalty was intended to be a tax, it seems
likely that the members of Congress merely called it

a penalty and did not describe it as revenue -
generating to try and insulate themselves from the
potential electoral ramifications of their votes.

insurance or pay a penalty, Democrats denied that they were
creating a new tax. But in court, the Obama administration
and its allies now defend the requirement as an exercise of the
governmentds Opower to |l ay and collect taxes.
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Regardless of whether the members of Congress
had this specific motivation and intent (which, once
again, is not my place to say), it is obvious that
Congress did not pass the penalty, in the version of
the | egislation that i's now oOthe Act ,
its taxing authority, but rather as a penalty
pursuant to its Commerce Clause power. Those two
exactions, as previously noted, are not
interchangeable. And, now that it has passed into
law on that basis, government attorneys have come
into this court and argued that it was a tax after all.
This rather significant shift in position, if permitted,
could have the consequence of allowing Congress to
avoid the very same accountability that was
identi fied by t he government ds coun:
Virginia case as a check on Congressao:
power in the first place. In other words, the members
of Congress would have reaped a political advantage
by calling and treating it as a penalty while the Act
was being debated, see Virginia v. Sebelius, 702 F.
Supp. 2d 598, 612 (E.D. Va. 2010) (referring to
opreenactment representations by the E
Legislative br apenditewas ndtloat t h
product of the governmentds power t o
gener al wel far e d) legalaadvdntagehen r eap a
by calling it a tax in court once it passed into law.
See Def. Mem. at 33 -34, 49 (arguing that the Anti -
Injunction Act bars any challen ge to the penalty
whi ch, i n any event, falls wunder Con
extensived authority to tax for the g
This should not be allowed, and | am not aware of
any reported case where it ever has been.

Congress should not be permitted to secure and
cast politically difficult votes on controversial
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legislation by deliberately calling something one

thing, after which the defenders of that legislation

take an-in-WAhdeel an®add argaecik

court that Congress really meant something else

entirely, thereby circumventing the safeguard that

exists to keep their broad power in check. If

Congress intended for the penalty to be a tax, it

should go back and make that intent clear (for

example, by calling it a tax, relying on Congres
Constitutional taxing power, allowing it to be

collected and enforced as a tax, or identifying

revenue to be raised) so it can be
tax and Congress can accordingly be held

accountable. They cannot, however, use a different

linguistic with a perhaps secret understanding

between themselves that the word, in fact, means

something else entirely. As the First Circuit has

explained, the integrity of the process must be

guaranteed by the judiciary:

(@Y
(7))

In our republican form of government, legislators
make laws by writing statutes A an exercise that
requires putting words on paper in a way that
conveys a reasonably definite meaning. Once
Congress has spoken, it is bound by what it has

plainly said, notwithstanding the no  ds and winks

9 Lewis, Carroll, Through the Looking -Glass, Chapter 6
(Heritage 1969):

OWhelnuse a word, 6 Humpty rddhempty said, in a
scornf ul tone, oit means | ést wh at I choose
neither more or |l ess. o

s gan thakdwords e, oOowhet her you

0The question is, &
fferent things. ¢

mean so many di
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that may have been exchanged ... . And the
judiciary must stand as the ultimate guarantor of
the integrity of an enacted statuteo:

State of Rhode Island v. Narragansett Indian Tribe
19 F.3d 685, 699-70 (1st Cir. 1994).

(8) For Constitu tional purposes, it is a
penalty, and must be analyzed under
Congressdos Commerce Clause power

For all the above reasons, | conclude that the
individual mandate penalty is not a o
the Act itself says) a penalty. The defendants may
not rely on Congressds taxing authority wund
General Welfare Clause to try and justify the
penalty after -the-fact. If it is to be sustained, it must
be sustained as a penalty imposed in aid of an
enumerated power, to wit, the Commerce Clause
power. See Sunshine Anthracite Coal Co. v. Adkins
310 U.S. 381, 393, 60 S. Ct. 907, 84 L. Ed. 1263
(1940) (o0Congress may i mpose penalties
exercise of any of I ts enumer at ed
Therefore, the Anti -Injunction Act does not deprive
this court of jurisdiction. See Lipke, supra, 259 U.S.
at 56 2 (0The coll ector demanded payr
penalty, and [thus the Anti -Injunction Act], which
prohibits suits to restrain assessment or collection of

any tax, is without application.o6). I

therestofthedefendant s® jurisdictional chall e
B. Rule 12(b) (1) (oLack of Subject
Jurisdictiondéd) Challenges

The defendants raise two additional jurisdictional
arguments: first, that the individual plaintiffs and
the NFIB do not have standing to pursue Counts
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One and Two, and the state plaintiffs do not have
standing with respect to Count Six; and second, that
those same causes of action are not ripe.

(1) Standing

The Constitution limits the subject matter of the
feder al courts to OcaseS0 and ocontr
Const. art 1ll, §2 . O[ T] he core component of st
is an essential and unchanging part of the case -or-
controversy requi r emkbeuman v. of Article (.
Defenders of Wildlife , 504 U.S. 555, 560, 112 S. Ct.

2130, 119 L. Ed. 2d 35ble (1992). The
constitutional mini mum of standingod cc
el ement s: o(1) an injury in fact, me a

that is concrete and particularized, and actual or

imminent, (2) a causal connection between the injury

and the causal conduct, and (3) a likelihood that the

injury wil|l be redressed by a favora
Granite State Outdoor Advertising Inc. v. City of

Clearwater , 351 F.3d 1112, 1116 (11th Cir. 2003).

The defendants appear to concede that (2) and (3)

are present in this litigation, but contend t hat the

plaintiffs cannot establish an injury -in-fact.

Accordingly, only element (1) is at issue here.

n the defend

For purposes of ruling o
need to examine

to dismiss, I simply
factual allegations:

At the pleading stage, general factual allegations
of injury resulting from defendantds
suffice, for on a motion to dismiss
that general allegations embrace those specific
facts that are necessary to support t
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Lujan, supra , 504 U.S. at 561 (quoting Luj an v. Nat ol

Wildlife Federation , 497 U.S. 871, 889, 110 S. Ct.

3177, 111 L. Ed. 2d 695 (1990)) . Tl
all egations of injuryoé are sufficient

motion to dismiss based on lack of standing. Dep 6t of

Commerce v. U.S. House of Representatives 525 U.S.

316, 329, 119 S. Ct. 765, 142 L. Ed. 2d 797 (1999);

accord Miccosukee Tribe of Indians of Florida v.

Southern Everglades Restoration Alliance , 304 F.3d

1076, 1081 (11th Cir. 2002) (noting Oa
dismiss stage [the plaintiff] is only required to

generally allege a redressable injury caused by the

actions of [the defendant] about which it

compl ai nso6) .

The individual plaintiffs make numerous
allegations in the amended complaint that are
relevant to the standing issue. According to those
allegations, Mary Brown is a small business owner
and current member of the NFIB. She has not had
health insurance for the last four years. She devotes
her available resources to maintaining her business
and paying her employees. She does not currently
qualify for Medicaid or Medicare, and she does not
expect to qualify for those programs prior to the
individual mandate taking effect. Thus
will be subject to the mandate and objects to being
forced to compl y intenaliah,itwitlt6 because,
force her (and ot her NFI B me mber s) |
resources from their busi ness endea
oreorder their economic circumstances
gualifying coverage. Similarly, Kaj Ahlburg has not
had health insurance for more than six years; he has
no intent ion or desire to get health insurance; he
does not qualify for Medicaid or Medicare and will
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thus be subject to the individual mandate and

penalty; and he is, and expects to remain, financially

able to pay for his own healthcare services if and as

needed. The i ndividual plaintiffs object
ounconstitutional overreachingéd and
because the individual mandate will force them to

spend their money to buy something they do not

want or need (or be penalized). See Am. Compl. 11

27- 28, 62. The defendants make several arguments

why these claims are insufficient to establish an

injury -in-fact.

First, quoting Lujan, supra, the defendants

contend that o[ a] plaintiff alleging
some indefinite future timed has not
fact . 6 Def . Me m. at 26 . Whi | e t hat
certainly true, the injury alleged in this case will not

occur at osome indefinite future ti

date is definitively fixed in the Act and will occur in
2014, when the individual mandate goes into  effect
and the individual plaintiffs are forced to buy
insurance or pay the penalty. See ACLU of Florida,
Inc. v. Miami -Dade County School Bd., 557 F.3d
1177, 1194 (11th Cir. 2009) (standing shown in pre -
enforcement challenge where the claimed injury was
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opegged t o a sufficiently fixed peri

Because time is the primary factor here, this case
presents a durational issue, and not a contingency
i Sssue. OA plaintiff who <chall enges
demonstrate a realistic danger of sustaining a direct

i njury as a resul t of t he statuteds
enf orcement . But , 6one does not have

consummation of threatened injury to obtain
preventive relief. If the injury is certainly
i mpendi ng, t h aBabbitt . Urdteddarg h . 6 6






