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Appendix A

IN THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

Nos. 11-11021 & 11-11067

Appeal from the United States District Court
for the Northern District of Florida
D.C. Docket No. 3:10 -cv-00091-RV-EMT

STATE OF FLORIDA, by and through Attorney
General, STATE OF SOUTH CAROLINA, by and
through Attorney General, STATE OF NEBRASKA,
by and through Attorney General, STATE OF
TEXAS, by and through Attorney General, STATE
OF UTAH, by and through Attorney General, et al.,

Plaintiffs & Appellees d Cross-Appellants ,
V.

UNITED STATES DEPARTM ENT OF HEALTH
AND HUMAN SERVICES, SECRETARY OF THE
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES, UNITED STATES
DEPARTMENT OF THE TREASURY, SECRETARY
OF THE UNITED STATES DEPARTMENT OF
TREASURY, UNITED STATES DEPARTMENT OF
LABOR, SECRETARY OF THE U NITED STATES
DEPARTMENT OF LABOR,

Defendants & Appellants o Cross-Appelles.
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August 12, 2011

Before DUBINA, Chief Judge, and HULL and
MARCUS, Circuit Judges.

DUBINA, Chief Judge, and HULL, Circuit Judge: 1

Soon after Congress passed the Patient
Protection and Affordable Care Act, Pub. L. No. 111 -
148, 124 Stat. 119 (2010), amended by Health Care
and Education Reconciliation Act of 2010
(OHCERAY) , Pub-152,L124 Skb .10291 1 1
(2010) (the oOActo), the plaintiffs br
chal | engi ng conktitutiodalty. Bhe plaintiffs
are 26 states, private individuals Mary Brown and
Kaj Ahlburg, and the National Federation of
|l ndependent Bus i fcellscively (tlieNF |1 B 06 )
0 p | ai n2tThefdefendants are the federal Health
and Human Services (OHHSOG) , Treasury, an
Departments and their Secretaries (collectively the
ogovernmento) .

The district court granted summary judgment (1)
to the government on the state plainti

1 This opinion was written jointly by Judges Dubina and
Hull. Cf. Waters v. Thomas, 46 F.3d 1506, 1509 (11th Cir. 1995)
(authored by Anderson and Carnes, J.J.) (citing Peek v. Kemp,
784 F.2d 1479 (11th Cir.) (en banc) (authored by Vance and
Anderson, J.J.), cert. denied, 479 U.S. 939, 107 S. Ct. 421
(1986)).

2 The 26 state plaintiffs are Alabama, Alaska, Arizona,
Colorado, Florida, Georgia, Idaho, Indiana, lowa, Kansas,
Louisiana, M aine, Michigan, Mississippi, Nebraska, Nevada,
North Dakota, Ohio, Pennsylvania, South Carolina, South
Dakota, Texas, Utah, Washington, Wisconsin, and Wyoming.
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the Actods expansion ofionMedi cai d i s un
and (2) to the plaintiffs on their cl
individual mandate f that individuals purchase and

continuously maintain health insurance from private

companiessfi is unconstitutional. The district court

concluded that the individual mandate exce eded

congressional authority under Article | of the

Constitution because it was not enacted pursuant to

Congressodos tax power and It exceeded
power under the Commerce Clause and the

Necessary and Proper Clause. The district court also

concluded that the individual mandate provision was

not severable from the rest of the Act and declared

the entire Act invalid.

The gover nment appeal s t he di stric
ruing that the individual —mandate is
unconstitutional and its severability holding. The
state plaintiffs cross -ap p e al t he di strict court
ruling on their Medicaid expansion claim. For the
reasons that follow, we affirm in part and reverse in
part. 4

3 As explained later, unless the person is covered by a
government -funded health program, such a s Medicare,
Medicaid, and others, the mandate is to purchase insurance
from a private insurer.

4We review the district courtés grant of sum
de novo. Sammyods of Mobi J1&Q F3dt d. V. City of
993, 995 (11th Cir. 1998). We review de novo a constitutional
challenge to a statute. United States v. Cunningham , 607 F.3d
1264, 1266 (11th Cir.), cert. denied, 131 S. Ct. 482 (2010).
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INTRODUCTION

Legal issues concerning the constitutionality of a
legislative act present important bu t difficult
guestions for the courts. Here, that importance and
difficulty are heightened because (1) the Act itself is
975 pages in the format published in the Public
Laws;> (2) the district court, agreeing with the
plaintiffs, held all of the Act was unc onstitutional;
and (3) on appeal, the government argues all of the
Act is constitutional.

We, as all federal courts, must begin with a
presumption of constitutionality, me at
invalidate a congressional enactment only upon a
plain showing that Co ngress has exceeded its
constitut i onUnited $tates n.dMorrison |,
529 U.S. 598, 607, 120 S. Ct. 1740, 1748 (2000).

As an initial matter, to know whether a
legislative act is constitutional requires knowing
what is in the Act. Accordingly, our task s to figure
out what this sweeping and comprehensive Act
actually says and does. To do that, we outline the
congressional findings that identify the problems the
Act addresses, and the Actds |l egislati
overall structure, encompassing nine T itles and
hundreds of laws on a diverse array of subjects.
Next, we set forth in greater depth the contents of

5 Pub. L. No. 111-148, 124 Stat. 119 (2010), Pub. L. No.
111-152, 124 Stat. 1029 (2010). Some of the sections of the Act
have not yet been codified in the U.S. Code, and for those
sections we cite to the future U.S. Code provision, along with
the effective date if applicable.
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t he Act 0s five component s mo st rel ev
appeal: the insurance industry reforms, the new

state-run Exchanges, the individual mandate, the

employer penalties, and the Medicaid expansion.

After that, we analyze the constitutionality of the
Medicaid expansion and explain why we conclude
that the Actds Medicaid expansion i s ¢

We then review the Supreme Courtos di
Congressb s commer ce power, di scuss the in
mandate i which requires Americans to purchase an
expensive product from a private insurance company
from birth to death fi and explicate how Congress
exceeded its commerce power in enacting its

individual mandate. Wen ext outline why Congressos
tax power does not provide an alternative
constitutional basis for upholding this

unprecedented individual mandate. Lastly, because

of t he Supr eme Courtos strong presu
severability and as a matter of judicial restraint, we

conclude that the individual mandate is severable

from the remainder of the Act. Our opinion is

organized as follows:

|. STANDING
Il. THE ACT
A. Congressional Findings
B. Overall Structure of Nine Titles
C. Terms and Definitions
D. Health Insurance Refo rms
E. Health Benefit Exchanges
F. Individual Mandate
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G. Employer Penalty
H. Medicaid Expansion

[ll. CONSTITUTIONALITY OF MEDICAID
EXPANSION

A. History of the Medicaid Program

B. Congressods Power under the Spend
Clause

I V. SUPREME COURTO3 SCLAUSMMME RCE
DECISIONS

V. CONSTITUTIONALITY OF INDIVIDUAL
MANDATE UNDER THE COMMERCE
POWER

A. First Principles
B. Dichotomies and Nomenclature

C. Unprecedented Nature of the Individual
Mandate
. Wickard and Aggregation
Broad Scope of Congressodos Regul a
Governmentds Proposed Limiting Pri

. Congressional Findings

T @ MmO

. Areas of Traditional State Concern
|. Essential to a Larger Regulatory Scheme
J. Conclusion

VI. CONSTITUTIONALITY OF INDIVIDUAL
MANDATE UNDER THE TAX POWER

A. Repeated Use of the Term 0 Penal tyé i n the
Individual Mandate
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B. Designation of Numerous Other Provisions
in the Act as o0Taxeso

C. Legislative History of the Individual

Mandate
VIl. SEVERABILITY
|. STANDING
As a threshold matter, we consider the
governmentds challenge to the plaintif
bring this | awsuit. OArticle I 11 of t
' imits the jurisdiction of federal cou

6cont r ov sociaist VerkedsOParty v. Leahy ,
145 F.3d 1240, 1244 (11th Cir. 1998) (citations
omitted). As we have explained:

The case-or-controversy constraint, in turn,
imposes a dual limitation on federal courts
commonly referred to as oOjusticiabild]i
justiciability doctrine seeks to pr event the federal
courts from encroaching on the powers of the
other branches of government and to ensure that
the courts consider only those matters that are
presented in an adversarial context. Because the
judiciary is unelected and unrepresentative, the
Article Il case -or-controversy limitation, as
embodied in justiciability doctrine, presents an
important restriction on the power of the federal
courts.

Id. (citations omitted). Il ndeed, there
strands of justiciability doctrine i standing, ripene ss,

and mootnessii that go to the heart of the Article IlI

case or contr oveHarsglv.Meedla.i r ement . 6

Bar, 608 F.3d 1241, 1247 (11th Cir. 2010) (quotation

marks and alterations omitted).
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As for the first strand, o[i ]t i's by
that a pl aintiff must have standing to invoke the
jurisdiction of KH@utdboe ALE€r a | courts. o
v. City of Trussville , 458 F.3d 1261, 1266 (11th Cir.
2006) . ol n essence t he guestion of
whether the litigant is entitled to have the court
decide the merits of the dispute or of particular
i s s u ergneré Iglesia Bautista Hispana of Boca
Raton, Inc. v. Broward Cn ty., 450 F.3d 1295, 1304
(11th Cir. 2006) (quotation marks omitted). To
demonstrate standing, a plaintiff must show that
o(1) he has suffered, or i mmi nently v
injury -in-fact; (2) the injury is fairly traceable to [the
statute]; and (3) a favo rable judgment is likely to
redr ess t hHarrell nG0& F.3d.ath1253; see
also Lujan v. Defenders of Wildlife , 504 U.S. 555,
56006 1 , 112 S. Ct . 2130, 2136 (1992). 0
bears the burden of establishing each of these
el e me rEtersd.voBasham, 471 F.3d 1199, 1206
(11th Cir. 2006). And standing must be established
for each claim a plaintiff raises. See Harrell , 608
F.3d at 125305 4. 0 We revi ew standing
determinations de novo. ®ochese v. Town of Ponce
Inlet , 405 F.3d 964, 975 (11th Cir. 2005).

I n fact, o[ s]J]tanding is a threshol d
qguestion which must be addressed prior to and
independent of the meridtas of a partyos
974 (quotation marks and alteration omitted). And
owe are obliged to consider guestion:
regar dl ess of whether the parties have r
Id. at 975.

Notably, the government does not contest the
standing of the individual plaintiffs or of the NFIB to
challenge the individual mandate. In fact, the
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government expressly concedes that one of the
individual plaintiffs A Mary Brown i has standing to
challenge the individual mandate. SeeGover nment 0s

Opening Br. at 6 n.1 (oDefendants do
t hat pl aintiff Brownods chall enge to
coverage provi s n i s justiciable. o).

i o
government di spute the state plaintiffsd
challenge the Medicaid provisions.

The only question raised by the government is
whether the state plaintiffs have standing to
challenge the individual mandate. The government
claims that the state plaintiffs do  not have standing
because they are impermissibly suing the
government as parens patriae i or as representatives
of their citizens fi in violation of the rule articulated
in Massachusetts v. Mellon , 262 U.S. 447, 485086, 43
S. Ct. 597, 600 (1923).6 The state pla intiffs respond
that they are not in violation of the  Mellon rule, but
rather have standing to challenge the individual
mandate for three independent reasons: first,
because the increased enrollment in Medicaid
spurred by the individual mandate will cost t he
states millions of dollars in additional Medicaid
funding; second, because they are injured by other
provisions of the Act fi such as the Medicaid
expansionfi from which the individual mandate
cannot be severed; and finally, because the

6 In Mellon, the Supreme Court held that states cannot sue
the federal government in a repr esentative capacity to protect
their citizens from the operation of an allegedly
unconstitutional federal law. 262 U.S. at 485 0686, 43 S. Ct. at
600. This has come to be known as the Mellon rule.
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individual mandate in trudes upon their sovereign

interest in enacting and enforcing state statutes that

shield their citizens from the requirement to

purchase health insurance. Statesd Op
67069.

Al t hough t he guestion of t he state
standing to challenge t he individual mandate is an
interesting and difficult one, in the posture of this
case, it is purely academic and one we need not
confront today. The law is abundantly clear that so
long as at least one plaintiff has standing to raise
each claimfi as is the case herefi we need not
address whether the remaining plaintiffs have
standing. See e.g., Watt v. Energy Action Educ.
Found., 454 U.S. 151, 160, 102 S. Ct. 205, 212 (1981)
(oBecause we find California has stand
consider the standing of the oth er pl ai Wwithi f fs. 6) ;
of Arlington Heights v. Metro. Hous. Dev. Corp. , 429
U.S. 252, 264 & n.9, 97 S. Ct. 555, 562 & n.9 (1977)
(0Because of the presence of this pla
not consider whether the other individual and
corporate plaintiffs have s tanding to maintain
s ui tACIU)of Fla., Inc. v. Miami -Dade Cnty. Sch.
Bd., 557 F.3d 1177, 1195 (11th Cir. 200
Balzli has standing to raise those claims, we need
not decide whether either of the organizational
plaintiffs also has standing to d o s dackson;v.
Okaloosa Cnty., 21 F.3d 1531, 1536 (11th Cir. 1994)
(oln order for this court to have jur.i
claims before us, at least one named plaintiff must
have standing for e aMoumtaino f the <cl ai ms.
States Legal Found. v. Gl ickman, 92 F.3d 1228, 1232
(D. C. Cir. 1996) (0For each cl ai m, i f
and prudential standing can be shown for at least
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one plaintiff, we need not consider the standing of
the other plaintiffs to raise that <cl
is beyond dispute that at least one plaintiff has
standing to raise each claim here fi the individual
plaintiffs and the NFIB have standing to challenge
the individual mandate, and the state plaintiffs
undeniably have standing to challenge the Medicaid
provisions i this case is justiciable, and we are
permitted, indeed we are obliged, to address the
merits of each. Accordingly, we turn to the
constitutionality of the Act.

1. THE ACT
A. Congressional Findings

The congressional findings for the Act, including
those relating to the individual mandate, are
contained in two pages, now codified in 42 U.S.C.
§18091(a)(1)a(3). Approximately 50 million people
are uninsured. 7 The congressional findings focus on
these uninsureds, health insurance, and health care.
Id.

7 U.S. Census Bureau, P60 -238, Income, Poverty, and
Health In surance Coverage in the United States: 2009 23 tbl.8
( 2 0 1 0Qensug dReportd ) available at http://www.census.
gov/prod/2010pubs/p60-238.pdf. Although the congressional
findings do not state the precise number of the uninsured, the
parties use the 50 milli on figure, so we will too.

Copies of the Internet materials cited in this opinion are on
file in the Sedleth&HroRs360.0.P.i1C e .
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1. The Uninsured and Cost -Shifting
Problems

The congressional findings state that some
i ndividual s ma k e oan economic and
decision to forego health insurance coverage and
attempt to self -insure, which increases financial
ri sks t o househol ds anld medi cal pr o\
§18091(a)(2)(A). In its findings, Congress
determined that the decision by the uninsured to
forego insurance results in a cost -shifting scenario.
Id. §18091(a)(2)(F).

Congressodos findingtepprocessnt i fy a mul ti
that starts with consumption of health care: (1) some
uninsured persons consume health care; (2) some fail
to pay the full costs; (3) in turn the unpaid costs of
that health care fi $43 billion in 2008 fi are shifted to
and spread among medical providers; (4) thereafter
medical providers, by imposing higher charges,
spread and shift the wunpaid costs to private
insurance companies; (5) then private insurance
companies raise premiums for health policies and
shift an d spread the unpaid costs to already -insured
persons; and (6) consequently already -insured
persons suffer higher premiums. Id. §18091(a)(2).
Also, some uninsured persons continue not to buy
coverage because of higher premiums. Id.

The findings state that this cost -shifting scenario
increases family premiums on average by $1,000 per
year. Id. §18091(a)(2)(F). Although not in the
findings, the data show the cost -shifting increases
individual premiums on average by $368 08410 per
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year.8 The cost-shifting repr esents roughly 8% of
average premiums. °

In its findings, Congress also points out that
national health care spending in 2009 was
approximately $2.5 trillion, or 17.6% of the national
economy.10 Id. §18091(a)(2)(B). Thus, the $43 billion
in shifted costs r epresents about 1.7% of total health
care expenditures. Of that $2.5 trillion in national
health care spending in 2009, federal, state, and
local governments paid $1.1 trillion, or 44%. 11

8Uncompensated care costs translate into oOa
$368 for individual premiums and a surcharge of $ 1017 for
family premi u®eeFamiies BIAD 8lidden Health
Tax: Americans Pay a Premium 7 (2009), available at
http://familiesusa2.org/assets/pdfs/hiddenhealth  -tax.pdf (cited
by both the plaintiffs and the government).

99[ A] 6hidden taxé on health insurance accou
8% of the average health insu+ance premi umoé a
shift added, on average, $1,100 to each family premium in 2009
and about $410 to an i ndmiviCdiaeal premium. 6 Br .

Am. A sfPéople vath Disabilities, et al., in Support of the
Government at 15 (citing Ben Furnas & Peter Harbage, Ctr. for
Am. Progress Action Fund, The Cost Shift from the Uninsured
162 (2009), available at http://www.americanprogressaction.
org/issues/2009/03/pdf/cost_shift.pdf (calculations based on a
2005 analysis by Families USA)).

10 seeCenters for Medicare & Medicaid Services
National Health Expenditure Web Tables thls.1, 5, 11, available at
http:/Amww.cms.gov/NationalHealthExpendData/downloads/tab  les
.pdf (derived from calculations).

11 See CMS, National Health Expenditure Web Tables |,
supranote 10, at tbl . 5. The governmentsd health
in 2009 included $503 billion for Medicare and $374 billion for
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Private insurers still paid for 32% of health care
spending in 2009, 12 id., through: (1) primarily
private employer -based insurance plans, or (2) the
private individual insurance market. The private
employer-based health system covers 176 million
Americans. Id. 8§818091(a)(2)(D). The private
individual insurance  market covers 24.7 million
peoplel3 Undi sputedl vy, o[ h]ealth i nsuranc
health care services are a significant part of the
nati onal &c&18001tay(2)(B).

2. $90 Billion Private Underwriting Costs
Problem

Congress also recognized that many of the
uninsured d esire insurance but have been denied
coverage or cannot afford it. Its findings emphasize
t he barriers created by private
underwriting practices and related administrative
costs. Id. §18091(a)(2)(J). Private insurers want

Medi cai d and t he Chi | cheeeRPrdgmm Heal t h I nsur a
(0OCHI PO6) .

Projected Medicare spending is $723.1 billion in 2016 and
$891.4 bilion in 2019. CMS, Nat 6l Heal t h Expenditure
Projections 200982019 tbl.2, available at http://www.cms.gov/
NationalHealthExpendData/Downloads/NHEProjections2009to
2019.pdf.

Wi t h t he Act ds Medi cai d expansi on and ot h
projected Medicaid and CHIP spending is $737.5 billion in 2016
and $896.2 billion in 2019. Id.

12 See CMS, Nationa | Health Expenditure Web Tables ,
supra note 10, at tbl.3 (derived from calculations).

13 See Census Report supra note 7, at 22825 & 23 thl.8
(derived from calculations).
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healthy insureds and tr y to protect themselves
against unhealthy entrants through medical
underwriting, especially in the individual market. As

a result of medical underwriting, many uninsured
Americans fi ranging from 9 million to 12.6 million
voluntarily sought health coverage in  the individual
market but were denied coverage, charged a higher
premium, or offered only limited coverage that
excludes a preexisting condition. 14

In its findings, Congress determined that the
0O[lal]dministrative costs for private he

were $90 bi | I i on i n 2006, comprising 026
percent of premiums in the current individual and
smal | gr oup ld.mkhe #ndings staie that

Congress seeks to create health insurance markets

ot hat do not require underwriting and
associated admini str ati veld dhlesAd . 0

requires private insurers to allow all applicants to

enroll. 42 U.S.C. § 300gg-1(a). Congress stated that

the Act, by eliminating underwriting costs, will

lower health insurance premiums. Id.

14 HHS, Coverage Denied: How the Current Health
Insurance System Leaves Millions Behind
http://www.healthreform.gov/reports/denied_coverage/index.ht
ml (citing Commonwealth Fund Biennial Health Insurance
Survey, 2007); Sara R. Collins, et al., The Commonwealth
Fund, Help on the Horizon: How the Recession Has Left
Millions of Workers Without Health Insurance, and How Health
Reform  Will Bring Relief xi  (2011), available at
http://www.commonwealthfund.org/~/media/Files/SuSurve/201
1/1486_Collins_help_on_the_horizon_2010_biennial_survey_rep
ort_FINAL_31611.pdf.
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3. Congressds Solutions

Given the 50 million uninsured, $43 billion in
uncompensated costs, and $90 billion in
underwriting costs, Congress determined these
problems affect the national economy and interstate
commerce. Id. 818091(a)(2). The congressional
findings identify what the Act re gulates: (1) the
oheal th insurance market, o6 (2)ohow and
care is paid for,06 and (3) owhen heal
pur c ha#e 818@1(a)(2)(A), (H). The findings
al so state that the Actds reforms wil
reduce the number of the unins ured and will lower
health insurance premiums. Id. § 18091(a)(2)(F).

To reduce the number of the uninsured, the Act
employs five main tools: (1) comprehensive
insurance industry reforms which alter private
insurersd underwriting pceactices, guar
of coverage, overhaul their health insurance
products, and restrict their premium pricing
structure; (2) creation of state -r un OHeal th Benefit
Exchangeso as new marketpl aces throu
individuals, families, and small employers, now
pooled together, can competitively purchase the new
insurance products and obtain federal tax credits
and subsidies to do so; (3) a mandate that
individuals must purchase and continuously
maintain health insurance or pay annual penalties;
(4) penalties on private employers who do not offer
at least some type of health plan to their employees;
and (5) the expansion of Medicaid eligibility and
subsidies.

The Actds Medicai d expansion al one w
million of the 50 million uninsured by 2014 and 16
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million by 2016. > The Act 0 s heal th l nsurance
refor ms remove private Il nsurersao
coverage and restrict their pricing to make coverage

accessible to the 9 to 12 million uninsured who were

denied coverage or had their preexisting conditions

excluded.’® T h e Act ds neaeg, wWHEhx chang
significant federal tax credits and subsidies, are

predicted to make insurance available to 9 million in

2014 and 22 million by 2016. 17

Congressodos findings state that the

provisions, combined together: 18

(1) owi | | add oonsunhersdaonthe o f new
heal t h i nsurance mar ket o6 and owi ||

number and share of Americans who ar

(2) will reduce the number of the uninsured, will
broaden the health insurance risk pool to include
additional healthy individuals, will increa  se
economies of scale, and will significantly reduce

15 C B O 6Amalysis of the Major Health Care Legislation
Enacted in March 2010 : Before the Subcomm. on Health of the
H. Comm. on Energy & Commerce 112th Cong. 18 tbl.3 (2011)
(Statement of Douglas Elmendorf, Director, Cong. Budget
Office)  [hereinafter  CBO, Analysis], available at
http://www.cbo.gov/ftpdocs/121xx/doc12119/03 -30-HealthCare
Legislation.pdf.

16 SeeHHS, Coverage Denied, and Collins, supra note 14.
17 CBO, Analysis, supra note 15, at thl.3.

18 The congressional findings refer six times to the
individual mandat e Orequirement, together
provisi ons of this A8031@@)®) (A ZE),F), &), C. A
0, Q).

b ¢

A

e
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i nsurance compani es®o admi ni strative C
which will lower health insurance premiums;

(3) will build upon and strengthen the private
employer-based health insurance system, which
already 1c/®y 0D, M®00 Americanso; and

(4) wi | | aamiiyvee sahéarcoverage of t h
uninsured.

Id. §18091(a)(2).

Although the congressional findings summarily
refer to Othe uninsured,dé the parties:
52 amici briefs contain, and indeed rely on,
additional data about the uninsured. Before turning
to the Act, we review that data. 19

4. Data about the Uninsured and
Uncompensated Care

So who are the uninsured? As to health care
usage, the uninsured do not fall into a single
category. Many of the uninsured do not seek health
care each year. Of course, many do. In 2007, 57% of
the 40 million uninsured that year used some
medical services; in 2008, 56% of the 41 million
uninsured that year used some medical services. 20

19 There has been no evidentiary objection by any party to
the data and studies cited in the partiesd br
amici briefs. In fact, at times the parties cite the same data.

20 HHS, Agency for Healthcare Research and Quality,
Medical Expenditure Panel Survey, Household Component
Summary Tables (OMEPS Summary Tablesod), Tabl
Health Services 6Median and Mean Expenses per Person with
Expense and Distribution of Expenses by Source of Payment:
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As to medical services, 50% of u ninsured people
had routine checkups in the past two years; 68% of
uninsured people had routine checkups in the past
five years. 21 In 2008, the uninsured made more than
20 million visits to emergency rooms, 22 and 2.1
million were hospitalized. 23 The medical care used by

United States, 2007 & 2008, available at
http://www.meps.ahrg.gov/imepsweb/data_stats/quick tables.jsp
(foll ow OHousehol d Component summary tabl eso
then select 2007 or 2008 for oyear o and foll
hyperlink; thenfo | | ow t he hyperlink next to o0Table 16).

The Medical Expenditure Panel Survey (OMEPSSHS
large-scale surveys of families and individuals, their medical
providers (including doctors, hospitals, and pharmacies), and
employers across the United States . It is conducted under the
auspices of HHS.

2L June E. OB Nei ll & \NhoviAee thd. OdNei ll,
Uninsured? An Analysis of Americads Uninsure
Their Characteristics and Their Health , EMP& POLICIES

INSTITUTE , 21 tbl.9 (2009), available at http://e pionline.org/
studies/oneill_06 -2009.pdf.

22 Br. of Amici Curiae Am. Ho s p et alAis Support of
the Government at 11 (citing Press Release, HHS, New Data
Say Uninsured Account for Nearly One -Fifth of Emergency
Room Visits (Jul. 15, 2009), available at http://www.hhs.gov/
news/press/2009pres/07/20090715b.html).

23 |In 2008, U.S. hospitals reported more than 2.1 million
hospitalizations of the uninsured. Of fice of
for Planning and Evaluation, HHS, The Value of Health
Insurance: Few of t he Uninsured Have Adequate Resources to
Pay Potential Hospital Bills 5 (2011), available at
http://aspe.hhs.gov/health/reports/2011/valueofinsurance/rb.sht
ml.
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each uninsured person cost about $2,000 on average
in 2007, and $1,870 on average in 2008. 24

When the uninsured do seek health care, what
happens? Some pay in full. Some partially pay. Some
pay nothing. Data show the uninsured paid on
average 37% of their health care costs out of pocket
in 2007, and 46.01% in 2008, 25 while third parties
pay another 26% on their behalf. 26 Not surprisingly,
the poorer uninsured, on average, consume more
health care for which they do not pay. 27 Even in
households at or above the median income level

24 MEPS Summary Tables, supra note 20. An Economic
S ¢ h o | amici shief, filed in support of the government, states:
0The medical care used by each wuninsured
$2000 per year, OAmici £uriaer Begrdmigis inB r . of

per

Support of the Government at (citing OAgency

Quality and Research, Medical Expenditure Panel Surv ey,

Summary Data Tables, Table 1" ( see MEPS Summary Tables,

supra note 20); Jack Hadley, et al., 0Covering the Uninsured
2008: Current Costs, Sources of Payment, and Incremental

Cost s, 6EARTA ABAIRS W399-415 (2008)).

In contrast, this same amici br i ef poi n
average person used $6, 18
Id. at 11 (citing o0Center f
Nati onal Heal t h E x p e sed CMSuy
Expenditure Web Tables, supra note 10, at tbl.1.

t
6
or Medi care and
Naionahc count s 0) ;

25 SeeMEPS Summary Tables, supra note 20.

26 SeeFamilies USA, Hidden Health Tax , supra note 8, at 2
(cited by both the plaintiffs and the government).

27 Bradley Herring, The Effect of the Availability of Charity
Care to the Uninsured on the Demand for Private Health
Insurance, 24 J. HEALTH ECON. 225, 229831 (2005).
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($41,214) in 2000, the uninsured paid, on average,
less than half their medical care costs. 28

It is also undisputed that people are uninsured
for a wide variety of reasons. The uninsured are
spread across different income brac kets:

(1) less than $25,000: 15.5 million uninsured, or
about 31%;

(2) $25,000 to $49,999: 15.3 million uninsured, or
about 30%;

(3) $50,000 to $74,999: 9.4 million uninsured, or
about 18%;

(4) $75,000 or more: 10.6 million uninsured, or
about 21%.29

As the data show, many of the uninsured have
low to moderate incomes and simply cannot afford
insurance. Some of the uninsured can afford
insurance and tried to obtain it, but were denied
coverage based on health status.30 Some are
voluntarily uninsured and self -finance because they
can pay for their medical care or have modest
medical care needs. Some may not have considered
the issue. There is no one reason why people are
uninsured. It is also not surprising, therefore, that

28 Herring, supranote 27, at 231 (0[T]l]he median inco
all household[s] in the U.S. is roughly 300% of poverty, and the
poverty threshold was US$13,738 for a family of three in
2 0 0 Psedid.at 230 tbl.1.

29 See Census Report supra note 7, at 23 tbl.8.

30 SeeHHS, Coverage Denied, and Collins , supra note 14.
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through multiple reforms and numerous avenues in
the Act that we outline later.

Given these identified problems, congressional
findings, and data as background, we now turn to
Congressds | egislative response

B. Overall Structure of Nine Titles

The sweeping and comprehensive nature of the
Act is evident from its nine Titles:

VI.
VII.

VIII.

IX.

The

Quality, Affordable Health Care for All
Americans

Role of Public Programs

Improving the Quality and Efficiency of
Health Care

Prevention of Chronic Disease and
Improvi ng Public Health

Health Care Workforce
Transparency and Program Integrity

Improving Access to Innovative Medical
Therapies

Community Living Assistance Services
and Supports

Revenue Provisions 31

Act ds provisions are

statutes and di fferent titles in the United States

31 There is also a tenth Title dedicated to amendments to
these nine Titles.

spread

n the

t hr ot
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Code. As our Appendi x A
nine Titles contain hundreds of new laws about

hundreds of different areas of health insurance and

health care. Appendix A details most parts of the Act

with section number s. Here, we merely list the broad
subject matter in each Title.

Title | contains these four components mentioned
earlier: (1) the insurance industry reforms; (2) the
new state-run Exchanges; (3) the individual
mandate; and (4) the employer penalty. Act 88 10010
1568. Title |1 shifts -fundee
programs designed to provide health care for the
uninsured, such as Medicaid, CHIP, and initiatives

under the Indian Health Care Improvement Act. Id.
88 200162955. Title Il contains the Medicaid
expansion at i ssue here.

create, or expand, other publicly -funded programs.
Id.

Title 1l primarily addresses Medicare. Id.
88300103602. Title IV concentrates on prevention of
illness. 1d. 88400164402. Title V seeks to increas e
the supply of health care workers through education
loans, training grants, and other programs. Id.
88 500105701.

Title VI creates new transparency and anti  -fraud
requirements  for  physician -owned  hospitals
participating in Medicare and for nursing facili  ties
participating in Medicare or Medicaid. Id. 8860018
6801. Title VI includes the Elder Justice Act,
designed to eliminate elder abuse, neglect, and
exploitation. Id.

Title VII extends and expands certain drug
discounts in health care facilities serving  low-income

demonstrates,

Act ds

Ti t|

e

f ocus
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patients. Id. 88700187103. Title VIII establishes a
national, voluntary long -term care insurance
program for purchasing community living assistance

services and support by persons with functional

limitations.  Id. 88800108002. Title IX contains
revenue provisions. 1d. 88900189023.

We include Appendix A because it documents (1)
the breadth and scope of the Act; (2) the
multitudinous reforms enacted to reduce the number
of the uninsured; (3) the large number and diverse
array of new, or expanded, federally -funded
programs, grants, studies, commissions, and councils
in the Act; (4) the extensive new federal
requirements and regulations on myriad subjects;
and (5) how many of t he Actds
face operate separately and independently.

We now examine in depth the five parts of the
Act largely designed to reduce the number of the
uni nsur ed. Because of the Actds
complex regulatory scheme, it is critical to examine
what the Act actually does and does not do. We start
with s ome terms and definitions.

C. Terms and Definitions

The Act regulates three aspects of health
i nsurance: (1) omar kets, O t he
consumers may purchase insurance products; (2)
oplans, 6 the insurance products
oObenef it slth@aretséracesloritems covered
under an insurance plan.

1. Markets

Given its focus on making health insurance
available to the uninsured, the Act recognizes and

provi si

compr

out |

t hems
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regulates four markets for health insurance

product s: (1) the 0i ndisvaddal mar ket 0;
group mar ket 6; (3) the o0l arge group me
the new Exchanges, to be created and run by each

state.

The term oindividual mar ket 6 means 0

for health insurance coverage offered to individuals
other than in connection with a grouphe al t h pl an. 0
42 U.S.C. 88 300gg-91(e)(1)(A), 18024(a)(2).

The term o0group mar ket o6 means ot he
insurance market under which individuals obtain
health insurance coverage (directly or through any
arrangement) on behalf of themselves (and their
dependents) through a group health plan maintained
by an e mil &l§024(a)(y.

Within the o0group market, 6 the Act d
bet ween the ol arge group marketo and
group market. o6 The term o0l arge group m
to the market under which indi viduals purchase
coverage through a group plan of a o0l a
Id. 88300gg-91(e) (3), 18024(a)(3). A ol arge
is an employer with over 100 employees. Id.

88 300gg-91(e)(2), 18024(b)(1).

The term osmall group mar ket o refer
market unde r which individuals purchase coverage
through a group plan of a oOsmall e mp |

employer with no more than 100 employees. Id.
88300gg-91(e)(4), (5), 18024(a)(3), (b)(2).
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The term OExchangeso6 refers to the hi
exchanges that each state m ust create and operate. 32
Id. 32 §18031(b). Companies (profit and nonprofit)
participating in the Exchanges will offer insurance
for purchase by individuals and employees of small
employers. Seeid.; id. §18042. The uninsured can
obtain significant federal tax credits and subsidies
through the Exchanges. See 26 U.S.C. § 36B; 42
U.S.C. §18071. In 2017, the states will have the
option to open the Exchanges to large employers. 42
U.S.C. § 18032(f)(2)(B).

2. OEssenti al Heal th Benefits Pack
Term

Two key t er ms i n t he Act ar e: (1)

health benefits packageod6 and (2) omini

coverage. 6 Although they sound similat
different meaning.

The term Oessenti al heal th benef it s

refers to the comprehensive benefits package that
must be provided by plans in the individual and
small group markets by 2014. Id. §300gg-6(a)
(effective Jan. 1, 2014); id. §18022(a). The Act does
not impose the essential health benefits package on
plans offered by large group employers to their
employees.

An oOessenti al health benefits packag
provide coverage for the Oessenti al h

32 The Act allows a state to opt out of creating and
operating an Exchange, in which case the federal government
(or a nonprofit contractor) will esta blish the Exchange. 42
U.S.C. § 18041(c).
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sharing, as provided in 8 18022(c); and (3) provide

oeither the bronze, silver

coverageo del8022(d). l.e§d80R2(a). A
The Act leaves it to HHS to define the term

oessenti al h e ll.l §18022(be Hamvévert s .
definition of oOoesmustnt i

t hat

include at least these ten services:

(A)
(B)
(©)
(D)
(E)

(F)

(G)

(H)
(1

()

Ambulatory patient services.
Emergency services.
Hospitalization.

Maternity and newborn care.

Mental health and substance use disorder
services, including behavioral health
treatment.

Prescription drugs.

Rehabilita tive and habilitative services
and devices.

Laboratory services.

Preventive and wellness services and
chronic disease management.

Pediatric services, including oral and
vision care.

Id. §18022(b)(1).33 The bronze, silver, gold, and
platinum levels of cover age reflect the levels of cost -

t hat

defining oOessenti al heal th
t he

t

0

he

i nNnsur e

gol d, or

a l

heal t h

benefits, d HE
benefits i:
of benefits provided under2U&Ctypical

scope of essenti dghbeschpeal t h

empl oyer
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sharing (or actuarial value of benefits) in a plan and

do not represent the level or type of services. Id.

§18022(d)(1)d(2). For example, a bronze plan covers

60% of the benefitsdé costs, and the ir
out of pocket; a platinum plan covers 90%, with the

insured paying 10%. Id. § 18022(d)(1)(A), (D).

3. I ndi vidual Mandat eds OMiIi ni muil
Essential Coverageo Term
The Act uses a wholly differentterm A 0 mi ni mu m
essenti al A ioo voaneciane dith the
individual mandat e. OMi ni mum essenti al

is the type of plan needed to satisfy the individual

mandate. A wide variety of health plans are

considered o snsg @ m tmiu anl ecoverageo: (1)
government -sponsored  programs, (2) eligible

employer-sponsored health plans, (3) individual

market health plans, (4) grandfathered health plans,

and (5) health plans that qualify for, and are offered

in, a state -run Exchange. 26 U.S .C. 8§5000A(a),

(O ().
Many of these plan types will satisfy the mandate
even i f t hey do not have t he oessen

benefits packageo and regardl ess of
benefits or coverage. The requirement of the

oessenti al heal t h brectlydidditot s packaged i s
some of the insurance product reforms, but not the

individual mandate.

§18022(b)(2). HHS must take additional elements into

consideration, such as balance among the categories of benefits,
discrimination based on age or disability, and the needs of
diverse segments of the population. Id. § 18022(b)(4).
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We turn t o t he Act 0s first compon
insurance reforms.

D. Health Insurance Reforms

To reduce the number of the uninsured, the Act
heavily regulates private insurers  and reforms their
health insurance products. We list examples of the
major reforms.

1. Guaranteed Issue. Insurers must permit
every employer or individual who applies in the
individual or group markets to enroll. 42 U.S.C.
§300gg-1(a) (effective Jan. 1, 2014). However,
i nsurers 0O may restrict enrol |l ment [
described [in subsection (a)] to open or special
enr ol | ment?34 Ide&300ggdléh)(19 (effective

Jan. 1, 2014).
2. Guaranteed renewability. Insurers in
the individual and group markets must renew or
continue coverage at the individual or
option in the absence of certain exceptions, such as
premi um nonpayment , fraud, or t he i

discontinuation of coverage in the relevant market.
Id. 8 300gg-2(b).

34 The Act directs HHS to promulgate regulations with
respect to enrollment periods. 42 U.S.C. § 300gg-1(b)(3)

(effective Jan. 1, 2014) . I nsurers mu st e st
enrol |l ment per i odwe Iiftdg.. §800gg-AB)R)f yi ng e

OQualifying eventsdé include, for exampl e: (1)
covered empl oyeebod; (2) o[t]he termination (ot
of such employeebs gross misconduct), or redu

the covered empl dylee dasnde nfp3l)oyinfetn] he di vorce o
legal separation of the covered employee from the e mpl oy eed s
spouse. 6 219363U. S. C. A
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3. Waiting periods. Under group health
plans, insurers may impose waiting periods of up to
90 days before a potential enrollee is eligible to be
covered under the plan. 1d. 88300gg-7 (effective Jan.
1, 2014), 300gg-3(b)(4). The Act places no limits on
i nsurersbo wa i triapgjcatigne ini teed s f o
individual market.

4. Elimination of preexisting conditions
limitations. Insurers may no longer deny or limit
coverage due to an individual ds preex
conditions. The Act prohibits preexisting condition
exclusions for child ren under 19 within six months of

t he Act ds enact ment , and el iminates
condition exclusions for adults beginning in 2014. 35
Id. §300gg-3.

5. Prohibition on health status eligibility
rules. Insurers may not establish eligibility rules
based on any of the health status -related factors
listed in the Act. 36

35 For dates effective as to children and then adults, see
Pub. L. No. 111-148, Title I, § 1255 (formerly § 1253), 124 Stat.
162 (2010) (renumbered § 1255 and amended, Pub. L. No. 111 -
148, Title X, 8 10103(e), (f)(1), 124 Stat. 895 (2010), and codified
in note to 42 U.S.C. § 300gg-3).

36 Health status -related factors include:
(1) Health status.

(2) Medical condition (including both physical and
mental illnesses).

3) Claims experience.

(4)  Receipt of health care.
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Id. §300gg-4 (effective Jan. 1, 2014).

6. Community rating. In the individual and
small group markets and the Exchanges, insurers
may vary premium rates only based on (1) whether
the plan covers an individual or a far
areabo; ( 3) a g e oto@l ratm); aned ¢4) t o a 3
tobacco use (limited to a 1.50dtodl ratio). Id.
8§ 300gg(a)(1). Each state must establish one or more
rating areas subject to HHS review. Id.
8 300gg(a)(2)(B). This rule prevents insurers from
varying premiums within a geographic area based on
gender, health status, or other factors.

7. Essential health benefits package. The
individual and small group market plans must
contain comprehensive coverage known as the
oessenti al health benefits package, O
Id. 88300gg-6(a) (effective Jan. 1, 2014), 18022(a).
The Act does not impo se this requirement on large
group market plans. 37

(5) Medical history.
(6) Genetic information.

(7 Evidence of insurability (including conditions
arising out of acts of domestic violence).

(8) Disability.

(99 Any other health status -related factor
determined  appropriate by the [HHS]
Secretary.

42 U.S.C. § 300gg-4(a) (effective Jan. 1, 2014).

37 Rather, the large group market is subject to only a few
coverage-reform requirements that apply broadly to either all
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8. Preventive service coverage. Insurers
must provide coverage for certain enumerated
preventive health services without any deductibles,
copays, or other cost-sharing requirements. Id.
§ 300gg-13(a).

9. Dependent coverage. Insurers must
all ow dependent chil dren
policies until age 26. Id. § 300gg-14(a).

10. Elimination of annual and lifetime
limits. Insurers may no longer establish lifetime
dollar limits on essential health benefi ts. Id.
§300gg-11(a)(1)(A), (b). Insurers may retain annual
dollar limits on essential health benefits until
2014.38 |d. §300gg-11(a).

11. Limits on cost -sharing by insureds.

t

0

rema i

0Coshar $¥ingules out-of-pocket odeducti bl

coinsurance, copayments, or si mi | ar chargesbd

insurance plans or group health plans in particular. See Amy
Monahan & Daniel Schwarcz, Will Employers Undermine
Health Care Reform by Dumping Sick Employees? , 97 VA. L.
REv. 125, 147 (2011).

38 HHS shall determine what restricted annual limits are
permitted on the dollar value of essential health benefits until

2014. 42 U.S.C. 8300gg-11 (a) (1), (2). OSubsection

be construed to prevent a group health plan or health
insurance coverage from placing annual or lifetime per
beneficiary limits on specific covered benefits that are not
essential health ben efits . ... . § 300gg-11(b).

3 poCosharingd does not include

billing amounts for non -network providers, or spending for non -
covered servi cHe220)@34B2 U.S.C. A

oOpremi ums,

n

es
and

(a)

o

n
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O

oqualified med% adl80B2cHR(AN)s e s .
Annual cost -sharing limits apply to group health

plans, health plans sold in the individual market,

and qualified health plans offered through an
Exchange.4! Id. §8300gg-6(b) (effective Jan. 1, 2014),
18022(a), (c).

12. Deductibles.  Deductibles for any plans
offered in the small group market are capped at
$2,000 for plans covering single individuals and
$4,000 for any other plan, adjusted after 2014. Id.
88300gg-6(b) (effective Jan. 1, 2014), 18022(c)(2).
The deductible limits do not apply to individual
plans or large group plans. Seeid.

13. Medical loss ratio. Insurers must
maintain certain ratios of premium revenue spent on
the insuredsd medical care versus over
Id. §300gg-18(a), (b)(1). In the large group market,
insurers must spend 85% of their premium revenue
on patient care and no more than 15% on overhead.
Id. 8§ 300gg-18(a), (b)(1)(A)(i). In the individual and
small group markets, insurers must spend 80% of
thei r revenue on patient care and no more than 20%
on overhead. Id. §300gg-18(a), (b)(1)(A)(ii). This

0 pQualified emesecal sedmfined in 26 U.S.C.
§ 223(d)(2).

41 Annual limits on cost -sharing are equal to the current
limits on out -of-pocket spending for high -deductible health
plans under the Internal Revenue Code (for 2011, $5,950 for
self-only coverage and $11,900 for family coverage), adjusted
after 2014 by a Opr eminum peedjcuesnttnrmaege. 6 42 U. S. C.
88300gg-6(b) (effective Jan. 1, 2014), 18022(c)(1); 26 U.S.C.
§ 223(c)(2)(A)(ii), (9); I.R.S. Pub. 969 (2010), at 3.
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medical -loss ratio requirement applies to all plans
(including grandfathered plans). 1d. §300gg-18(a),
(b)(1). Insurers must report to HHS their ratio of
incurred claims to earned premiums. Id. 8 300gg-
18(a).

14. Premium increases. HHS, along with all
states, shal l annual ly
increases in premiums beginning in 2010. Id.
§3009g-94(a)(1). Issuers must justify any
unreasonable premium increa se. Id. §300gg-
94(a)(2).

15. Prohibition on coverage rescissions.
Insurers may not rescind coverage except for fraud

or intentional misrepresentation of material fact. Id.
§ 300gg-12.
16. Single risk pool. Insurers must consider

all individual -market enrollees in their health plans
(except enrollees in grandfathered plans) to be
members of a single risk pool (whether enrolled
privately or through an Exchange). 1d. § 18032(c)(1).
Small group market enrollees must be considered in
the same risk pool. Id. § 18032(c)(2).

17. Temporary high risk pool program. To
cover many of the uninsured immediately, the Act
directs HHS to establish

unin sured individuals with preexisting conditions
until the prohibition on preexisting condition
exclusions for adults becomes effective in 2014. Id.
§18001(a). The premiums for persons with a
preexisting condition remain what a healthy person
would pay. Id. 8818001(c)(2)(C), 300gg(a)(1). The Act
allocates $5 billion to HHS to cover this high -risk

revi ew

a

ounrtr

Otemporar
heal th insurance pool programdé to

of f
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pool. When this temporary program ends in 2014,
such individuals will be transferred to coverage
through an Exchange. Id. § 18001(a)d(d), (9).

18. State regulation maintained. States
will license insurers and enforce both federal and
state insurance laws. Id. 8§818021(a)(1)(C). The Act
provides for the continued operation of state
regulatory authority, even with respect to interstate
oheal th care c¢hochembleqaaifpcact s, 6 whi
health plans to be offered in more than one state. 42
Id. §18053(a).

In addition to reforming health insurance
products, the Act requires the creation of Exchanges
where the uninsured can buy the new products. We
examine this second component of the Act, also
designed to make insurance more accessible and
affordable and thus reduce the number of the
uninsured.

42 Health care choice compacts allow qualified health plans
to be offered in the individu al markets of multiple states, yet
such plans wil/| oonly be subject to the | aws
the State in which the plan was written or i s
§18053(a)(1)(A). The issuer of such qualified health plans
offered through health care choice compacts oOwould continue to
be subject to market conduct, unfair trade practices, network
adequacy, and consumer protection standards . . . of the State
in which the purchaser residesd and owould be
licensed in each State in which it offers the plan under the
c o mp ald.t8 18D53(a)(1)(B)(i) a(ii).
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E. Health Benefit Exchanges
1. Establishment of State -Run Exchanges

By January 1, 2014, all states must establish
OAmeri canBeéeleafih Exchangeso6 and o0Smal
Business Heal t h Options Program Exc
which  are insurance  marketplaces  where
individuals, families, and small employers can shop
for the Actds new Ild ®838031d)nce product s.
Consumers can compare prices and buy coverage
from one of t he Ebc$1808h),6s i ssuers.
(c). Exchanges centralize information and facilitate
the use of the Actods significant feder
other subsidies to purchase health insurance. See?26
U.S.C. 8§ 36B; 42 U.S.C. 88 18031, 18071, 180810583.
States may create and run the Exchanges through a
governmental or nonprofit entity. 42 U.S.C.
§18031(d)(1).

States may establish regional, interstate, or
subsidiary Exchanges. Id. §18031(f). The federal
government will provide funding  until January 1,
2015 to establish Exchanges. Id. § 18031(a). Insurers
may offer their products inside or outside these
Exchanges, or both. 1d. §18032(d).

Importantly, the Exchanges draw upon the
states® significant experience regul a:
insur ance industry. Seeid. 818041. The Act allows
states some flexibility in operations and
enforcement, though states must either (1) directly
adopt the federal requirements set forth by HHS, or
(2) adopt state regulations that effectively
implement the fede ral standards, as determined by
HHS. Id. 818041 (b) . I n a subsection entit]|
interference with St ate regul atory au
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Act provides that o[n]J]othing in this
construed to preempt any State law that does not

prevent the applica tion of the provisions of this

c haptle 8180641(d).

2. Qualified Individuals and Employers
in the Exchanges

The Act provides that oqualified ind
oqualified empl oyersé may purchase
through the Exchanges. Id. §18031(d)(2). Althou gh
oqualified individu&logdail s fhbheadadly def
empl oyersé are initially Iimited to s
but in 2017, states may allow large employers to
participate in their Exchanges. I1d. § 18032(f)(2)(A),

(B). Qualified employers can purchase gro up plans in
or out of Exchanges. Id. §18032(d)(1).

3. Qualified Health Plans in the
Exchanges

The Act prescribes the types of plans available in
the Exchanges, known as oqualified he
Id. 818031(d)(2)(B)Y(i). A oqualified hea
health plan that: (1) is certified as a qualified health
plan in each Exchange through which the plan is
of fered; (2) provi des an oessenti al |
packageo,; and (3) is offered by an 1is
licensed and in good standing in each state where it

A oqualified individual o6 is a legal reside
to enrolll in a oqualified health plandé in the
through the Exchange, and (2) resides in the state that
established the Exchange. 42 U.S.C. 8§ 18032(f)(1), (3).

Prisoners and illegal aliens may not purchase insurance
through Exchanges. Id. § 18032(f)(1)(B), (3).
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offers coverage, and (b) complies with HHS

regulations and any requirements of the Exchange.

Id. §18021(a)(1). The issuer must agree, inter alia ,

to offer at | east one plan in the o0sil
in the o0golddé I evel i n each Exchange
participates, as described in § 18022(d). Id.

§18021(a)(1)(C). The issuer must charge the same

premium rate regardless of whether a plan is offered

in an Exchange or directly. 44 1d.

4 . OEssenti al Heal t h Benefits Pacl
and Catastrophic Plans

The odsadentheal th benefits packageo
required of all qualified health plans sold in the
Exchanges. Id. §18021(a)(1)(B). States may require
that a qualified health plan offered in that state
cover benefits i n addi tion t o oesse
benefits, 6 tdmust defrayethe cdsts of
additional coverage through payments directly to
patients or insurers. I1d. § 18031(d)(3)(B).

One significant exception to the oOes
benefits packageod requirement is the
plan in the individual market  only. In and outside
the Exchanges, insurers may offer catastrophic plans
which provide no benefits until a certain level of out -

44 HHS establishes the criteria for certification of insurance
pl ans as oqualified healtngsysighansé and dev
to oOorate qualified health plans offered t
each benefits level on the basis of the relative quality and
pri ceUSHC.818B031(c)(1), (3). States must rate each health
plan offered in an Exchange (in accordance with feder al
standards) and certifly fheal threapltdnplansogua
See id. 8§ 18031(e).

el op
hrou
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of-pocket costsfi $5,950 for self-only coverage and
$11,900 for family coverage in 2011 i are incurred.
Id. §18022(e); seeid. §18022(c)(1), (e)(1)(B)(i); 26
U.S.C. §8223(c)(2)(A)(ii), (9); I.R.S. Pub. 969 (2010),
at 3. The level of out -of-pocket costs is equal to the
current limits on out -of-pocket spending for high
deductible health plans adjusted after 2014. 42
U.S.C. 8§ 18022(e), (c)(2).

This catastrophic plan exception applies only if
the plan: (1) is sold in the individual market; (2)
restricts enrollment to those under age 30 or certain
persons exempted from the individual mandate; (3)
provides the essential health benefits cov erage after
the out-of-pocket level is met; and (4) provides
coverage for at least three primary care visits.  Id.
§18022(e)(1), (2).

5. Federal Premium Tax Credit

To reduce the number of the uninsured, the Act
also establishes considerable federal tax credits for
individuals and families (1) with household incomes
between 1 and 4 times the federal poverty level; (2)
who do not receive health insurance through an
employer; and (3) who purchase health insurance
through an Exchange. 45 26 U.S.C. § 36B(a), (b),

(©D)(A)B(C).

45 gpecifically, the amount of the federal tax credit for a
given month is an amount equal to the lesser of (1) the monthly
premiums for the qualified health plan or plans, offered in the
individual market through an Exchange, that cover the
taxpayer and the me mber s of the taxprd3d)erds househol d,
the excess of: (a) the monthly premium the taxpayer would be
charged for the second lowest -cost silver plan over (b) 1/12 of



Pet.App. 40

To receive the credit, eligible individuals must
enroll in a plan offered through an Exchange and
report their income to the Exchange. 42 U.S.C.

§18081(b). 1 f the individual ds i ncome
the Treasury pays the premium tax cre dit amount
directly to the individuwdal 6s insurance

§18082(c)(2)(A). The individual pays only the dollar
difference between the premium tax credit and the
total premium charged. Id. 8§18082(c)(2)(B). The
credit amount is tied to the cost of the second-
cheapest plan in the silver level offered through an
Exchange where the individual resides, though the
credit may be used for any plan purchased through
an Exchange. 46 See26 U.S.C. § 36B(b)(2).

t he taxpayer6s yearly househol d i hcome mul ti
oapplicabl e p ercentage whicly mngés fream 2%
to 9.5%, depending on income. 26 U.S.C. 8 36B(b)(3)(A) 8(C).

An example helps translate. For a family of four with an
income of $33,075 per year, assuming that the premium in the
second lowest-cost silver plan covering the fa mily is $4,500 per
year ($375 per month), the federal tax credit would be $3,177
per year ($264.75 per month). SeeFamilies USA, Lower Taxes,
Lower Premiums: The New Health Insurance Tax Credit 8
(2010), available at http://www.familiesusa.org/assets/pdfs/
health -reform/Premium -Tax-Credits.pdf. Without the federal
tax credit, the family pays $375 per month; with the credit, the
family pays $110.25 per month, or a total of $1,323, instead of
the full $4,500 premium. Id. The federal tax credit provides a
major incentive for the uninsured (in the individual market) to
purchase insurance from a private insurer but through the
Exchange.

46 Commentators have explained the operation of the tax
credit for households between one and four times the federal
poverty leve | as follows:
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6. Federal Cost -Sharing Subsidies

The Act also provides a variety of federal cost -
sharing subsidies to reduce the out -of-pocket
expenses for individuals who (1) enroll in a qualified
health plan sold through an Exchange in the silver
level of coverage, and (2) have a household income
between 1 and 4 times the federal poverty level. 42
U.S.C. § 18071.

As noted earlier, the Exchanges, with significant
federal tax credits and subsidies, are predicted to
make insurance available to 9 million in 2014 and 22

For taxable years after 2013, certain low - and moderate -
income individuals who purchase insurance under a health
insurance exchange that the states are required to create
will receive a refundable credit that subsidizes their
purchase of that insurance. . .. According to the Social
Security Administration, the current poverty level for a
single individual is $10,830; thus a single individual can
have household income of as much as $43,320 and still
qualify to have his insurance cost subsidize d by the
government. For a family of four, the current poverty level

is $22,050; such a family can have household income as
large as $88,200 and still qualify for a subsidy.

Douglas A. Kahn & Jeffrey H. Kahn, Free Rider: A Justification
for Mandatory Medic al Insurance Under Health Care Reform
109 MiIcH. L. REV. FIRST IMPRESSIONS 78, 83 (2011).

HHS has since raised the poverty level for 2011 to $22,350
for a family of four and $10,890 for a single individual. 76 Fed.
Reg. 3637, 3638 (Jan. 20, 2011). Thus, a single individual can
have a household income of as much as $43,560 and still be
eligible for a federal tax credit. A family of four can have a
household income of as much as $89,400 and still be eligible for
a federal tax credit. See42 U.S.C. § 18071(b).
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million by 2016. 4 We now turn to the Actods thi
component: the individual mandate.

F. Individual Mandate

The individual mandate and its penalty are
housed entirely in the Internal Revenue Code, in

subtitl e D, | abel ed oOoMiscell aneous EXxc
U.S.C. 8 5000A et seq. The Act mandates that, after

2013, al | oapplicable individualsdé (1) sh
omini mum essenti al coverageo6 for t hen

their dependents, or (2) pay a monetary penalty. Id.
8 5000A(a)d(b). Taxpayers must include the penalty
on their annual federal tax return.  1d. 8 5000A(b)(2).
Married taxpayers filing a joint return are jointly
liable for any penalty. Id. 8 5000A(b)(3)(B).

1. OMinimum Essenti al Coveragebo
At first gl ance, t he term oOomini mum
coverage, 6 as wused in the Internal R

47 CBO, Analysis, supra note 15, at 18 tbhl.3. The CBO
predicts that by 2019, 24 million will be insured through the
Exchanges, with at leastfour f i ft hs receiving o0feder al subsi c
to substantially reduce the cost of purchasing health insurance
coveraged6 on average $6I1d.462018¢@8thl3.per son.

The CBO estimates that this 9 million increase in 2014 will
be partially offset by a 3 million decrease in individual ~ -market
coverage outside the Exchanges. Id. The number obtaining
coverage in the ind ividual market outside the Exchanges is
projected to decrease because the Act incentivizes individuals i
through premium tax credits, subsidies, and otherwise i to
purchase policies through the Exchanges. Similarly, the 22
million increase in Exchange -based coverage in 2016 will be
partially offset by a 5 million decrease in those covered by
individual -market policies obtained outside the Exchanges. Id.
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sounds like it refers to a base le vel of benefits or

services. However, the Act uses a different term i

the oOessenti al heal th beéenefits package
to describe health care benefits and services. 42

U.S.C. 8300gg-6(a) (effective Jan. 1, 2014). In

contrast, omi ni mum be srsedretrisalt ocoaver age
broad array of plan types that will satisfy the

individual mandate. 26 U.S.C. 8§ 5000A(f)(1).

An i ndi vidual can satisfy t he ma
omi ni mum essenti al coveraged requireme
(1) any government -funded health plan such as
Medicare Part A, Medicaid, TRICARE, or CHIP; (2)
any oel i gi bids@onsnmprileody ep!| ano; ( 3) any
health plan in the individual market; (4) any
grandfathered health plan; or (5) as a catch -all,
osuch ot her heal t h benefits coverag
recognized by HHS in coordinat ion with the
Treasury. Id. The mandate provisions in 8 5000A do
not specify what benefits must be in that plan. The
listed plans, in many instances, satisfy the mandate
regardless of the level of benefits or coverage.

2. Government -Sponsored Programs

For example, a variety of government -sponsored
programs will satisfy the individual mandate. For
individuals 65 or over, enrolling in Medicare Part A
will suffice. 1d. 8 5000A(f)(1)(A)(i). Individuals and
families may satisfy the mandate by enrolling in
Medicaid, if eligible. Id. 8 5000A()(1)(A)i).
Qualifying children under age 19 can satisfy the
mandate by enrolling in CHIP. Id.
8 5000A(f)(1)(A)(iii). Government -sponsored programs
for veterans, active and former military personnel
and their families, ac tive Peace Corps volunteers, and
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active and retired civiian Defense Department
personnel and their dependents satisfy the mandate.
Id. 8 5000A(f)(1)(A)(iv), (v), (vi).

3. Eligible Employer  -Sponsored Plans

Individuals may also satisfy the mandate by

purchasi ng coverage through-any oel i gi bl e
sponsor edld @bOan0.A( f) (1) (B) . An oeligibl
employer-sponsored plandé is a ogroup heal't
group heal t h i nsurance coveragebo of f
empl oyer to the employee, 6 which is de

as: (1) a governmental plan established by the

federal, state, or local government for its employees;

(2) oany other plan or coverage offer
or | ar ge group mar ket within a State
grandfathered health plan offered in a group market.

Id. 8 5000A(f)(2). Health plans of large employers

satisfy the individual mandate whatever the nature

of the benefits offered to the employee. 48

Whet her -iansousreeldf heal th plandé of | ar
employers satisfies the mandate is another story. 4°

48 Because of these looser restrictions, some commentators
have found it surprising that employer -sponsored coverage
gualifies as Ominimum essentSeal coveraged6 und
Monahan & Schwarcz, supra not e 37, at 157 (o0Surprisingly,
[the Act] appears to define employer -provided coverage as
automatically constituting minimum essential coverage for
individu als, despite the minimal requirements applicable to
such plans. ¢6).

9The Act defines anmnsdappl ihceaabllteh spellafn 6
to include self -insured plans providing health care coverage
where oany portion of such coverage is provi
through an insurance pol i cy. 6 2x6(d). S. C. A
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The man &&A0GAK)E) refers to plans in the

osmal | or | reanked .e dd. g8r5@00AKMN(2). A
0sédlnfsured health plan, 6 by definition
or of fered in a omarket. o6 |t i's thus

| arge e mpl -myued pldns valledorfstitute

oel i gi lolee-s ppamps or ed GHDOOATH2D 1 n
and thereby satisfy the mandate. It may be that

HHS wi | | | ater-imscuogni pd aons®dl funder
t he oot her coverageo or ograndfathe
categories i n830WANMAMandat eds

4. Plans in the Individual M arket

Individuals can also satisfy the mandate by
purchasing insurance in the individual market
through Exchanges or directly from issuers. Id.
85000A(f) (1) (C). The Act i mposes t he
health benefits packaged requirement (
in the indiv idual and small group markets. 42 U.S.C.
§ 3009g-6 (effective Jan. 1, 2014). However, in the
individual market, insurers can offer catastrophic
plans to persons under age 30 or certain persons
exempted from the mandate. Id. § 18022(e).

5. Grandfathered Pla ns

An already -insured individual can fulfill the
individual mandate by being covered by any
ograndfat hered heal t h pl an, 0 26
8§ 5000A(f)(1)(D), which is any group health plan or
health insurance coverage in which an individual



Pet.App. 46

was enrolled on March 23, 2010.%0 42 U.S.C.
§18011(a)(1), (e).

Whil e not subject to many of the Ac
reforms, grandfathered plans must comply with
some provisions, among them the extension of
dependent coverage until age 26, the medical -loss
ratio requirements, and the  prohibitions on (1)
preexisting condition exclusions, (2) lifetime limits
on coverage, (3) excessive waiting periods, and (4)
unfair rescissions of coverage. Id. §18011(a)(2)d(4),
(e). Under the oOinterim final regul at

HHS, plans will lose their grandfathered status if
they choose to significantly (1) cut or eliminate
benefits; (2) increase copayments, deductibles, or
out-of-pocket costs for their enrollees; (3) decrease
the share of premiums employers contribute for
workers in group plans; or (4) decrease annual
limits. 51 45 C.F.R. § 147.140(qg).

50 The Act also allows the enrollment of family members
and newly hired employees in grandfathered plans without
l osi ng t h andfptheeed staius. g2 U.S.C. § 18011(h),
(c) . Under the oOint@rimsidedabyr EBbBHS8] adifans
group health plan or group health insurance coverage does not
cease to be grandfathered health plan coverage merely because
one or more (or even all) individuals enrolled on March 23,
2010 cease to be covered, provided that the plan h as
continuously covered someone since March 23, 2010 (not
necessarily the same person, but at all times at least one
person). 6 MWMBl4@a)(H@H.R. A

51 See also HealthReform.gov, Fact Sheet: Keeping the
Health Plan You Have: The Affordable Care Act and
0Grandfat her ed ¢, htpe/farwhbalthrEfbrra.gos/
newsroom/keeping_the_health_plan_you_have.html; Families
USA, Grandfathered Plans under the Patient Protection and
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6. 00Ot her Coverage Recognizeddé by H

The individual mandate even provides a catch -all
that leaves open the door to other health coverage.
The oOomini mum essenti al coverageod6 requi
be met by any other coverage that HHS, in
coordination with the Treasury, recognizes for
purposes of meeting this requirement. 26 U.S.C.
8 5000A(f)(1)(E).

7. Exemptions and Exceptions to
Individual Mandate

The individual mandate, however, does not apply
to eight broad categories of persons, either by virtue
of an exemption from the mandate or an exception to
t he mandat eds penalty. The Act car ve:
three exemptions from the individual mandate: (1)
persons with religious exemptions; (2) aliens not
legally present in the country; and (3) incarcerated
persons. Id. § 5000A(d).

The Act also excepts five additional categories of
persons from the individual mandate penalty: (1)
individuals whose required annual premium
contribution exceeds 8% of their household income
for the taxable year; 52 (2) individuals whose
household income for the taxable year is below the
federal income tax filing threshold in 26 U.S.C.

Affordable Care Act (2010), available at http://www.fam ilies
usa.org/assets/pdfs/health -reform/Grandfathered -Plans.pdf.

52 The required contribution for coverage means, generally,
the amount required to maintain coverage either in an
employer-sponsored health plan or in a bronze -level plan
offered on an Exchange. See26 U.S.C. § 5000A(e)(1)(A).
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8§6012(a)(1); (3) members of Indian tribes; (4)

individuals whose gaps in health insurance coverage

last less t han three months; and (5) as a catch -all,

individuals who, as determined by HHS, have

suffered a ohardshipo regarding t hei

obtain coverage under a qualified health plan. Id.
8§ 5000A(e).
8. Calculation of Individual Mandate
Penalty

If an applica ble individual fails to purchase an
insurance plan in one of the many ways allowed, the
individual must pay a penalty. Id. 8 5000A(b)(1). The
annual penalty will be either: (1) a flat dollar
amount , or (2) a percentage of t he
income if higher than the flat rate. Id. 8 5000A(c)(1).
However, the percentage -of-income figure is capped
at the national average premium amount for bronze -
level plans in the Exchanges. %3 Id.

The flat dollar penalty amount, which sets the
floor, is equal to $95 in 2014, $3 25 in 2015, and $695
in 2016. Id. §5000A(c)(2)(A), (c)(3)(A)o(C). Beyond
2016, it remains $695, except for inflation
adjustments. 54 1d. § 5000A(c)(3)(D).

53 |f the individual fails to fulfill the mandate requirement
for only certain months as opposed to a full year, the penalty
for each month of no coverage is equal to one -twelfth of the
greater of these figure s. 26 U.S.C. § 5000A(c)(2)d(3).

54 The flat dollar amount applies to each individual and
dependent in t he taxpayer 0s househol d witho
essential coverage, but will not exceed three times the flat
dollar amount (even if more than three persons are in the
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The percentage -of-income number that will apply,
if higher than the flat dollar amount, is a set
percent age of the taxpayerds income that
of the tax -filing threshold (defined in 26 U.S.C.
§6012(a)(1)).55 Id. §5000A(c)(2). In any event, the
total penalty for the taxable year cannot exceed the
national average premium of a bronze -level qualifie d
health plan. I1d. 8§ 5000A(c)(1).

9. Collection of Individual Mandate

Penalty
An individual who fails to pay the penalty is not
subject to criminal or additional civil penalties. Id.
85000A(g) (2) (A), (B). The |1 RS6s autho

liens or levies does not apply to the penalty. Id.
8 5000A(g)(2)(B). No interest accrues on the penalty.
The Act contains no enforcement mechanism. Seeid.
All the IRS, practically speaking, can do is offset any
tax refund owed to the uninsured taxpayer. 56

We now r evi efourth chngponént dinted
at reducing the number of the uninsured: the
employer penalty.

household). 26 U.S.C. 85000 A(c) (2) ( A) . A familyds fl at d
penalty in 2016 would not exceed $2,085 ($695 multiplied by 3).

5 The percentage by which the taxpayerds |
income exceeds the filing threshold is phased in over three
years: 1% in 2014, 2% in 2015, and 2.5% in 2016 and
thereafter. 26 U.S.C. § 5000A(c)(2)(B)(i) a(iii).

56 Of course, the government can always file a civil lawsuit,
but the cost of that suit would exceed the modest penalty
amount.
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G. Employer Penalty

The Act imposes a penalty, also housed in the
Internal Revenue Code, on certain employers if they
do not offer coverage, or offer inadequate coverage ,
to their employees. I1d. 8§ 4980H(a), (b). The penalty
applies to employers with an average of at least 50
full -time employees. Id. §4980H(a), (b), (c)(2). The
employer must pay a penalty if the employer: (1)
does not offer its full -time employees the opp ortunity
to enroll in ominimum essenti al cover e
oel i gibl e-spanmpd wryeed pl anod as defined
8 5000(A)(f)(2); or (2) offers minimum essential
coverage (i) t hat i s ounaffordabl e, ¢
consists of a plan whose share of the total cost of
benefits is less than 60% (i.e., does not provide
omi ni mum aadl (@)ead )east one full -time
employee purchases a qualified health plan through
an Exchange and is allowed a premium tax credit or
a subsidy. Id. 8 4980H(a), (c).

The employer penalty is tied to an
failure to offer omininmdhm essenti al (
84980H(a), (b) . Recal l t hat omi ni mum
coverageod6 i s not the same thing as t
heal t h benefits package. 6 Thus, a | a

may avoid th e penalty so long as it offers any plan in

the large group market in the state, and the plan is

ocoaffordabl e and provi dde s oOomi ni mum v
8§ 4980H(b)(2), (c)(3).

A small empl oyerds pl an, however, m L
an oessenti al health aselbeefi ts package
oaffordabled6 and provide Oominimum valu
88300gg-6(a) (effective Jan. 1, 2014), 18022(a)(1) 6
(3). The Act also provides tax incentives for certain
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small employers (up to 25 employees) to purchase
health insurance for their workers. 26 U. S.C. §45R.

1. Calculation of Penalty Amount

The penalty amount depends on whether the
employee went to the Exchange because the
empl oyer 6s pl an (1) was not omi ni mum
coverageo6 or (2) was either ounafforde

provide oOominimum value. 6 The penalty t
$2,000 to $3,000 per employee annually. I1d. § 4980H.

An empl oyer t hat does not of fer 0
essenti al coveraged6 to all fullti me et
tax penalty of $166.67 per month (one -twelfth of
$2,000) for each of its full -time employees, until the
employer offers such coverage (subject to an
exemption for the first 30 full -time employees). Id.

8§ 4980H(a), (c)(1), (c)(2)(D). This particular penalty
applies for as long as at least one employee, eligible
for a premium tax credit or a subsidy, enrolls in a
qualified health pla n through an Exchange. Id.

I n the ounaffofdabloen oc and enri amuand
valued scenarios, the employer faces a

57 Employer -sponsored coverage thatisnot o0 af f or dabl ed6 i s
defined as coverage where the empl oyeeds rec
contribution to the premium is more than 9.5% of the
empl oyeeds household income (as defined for
premium tax credits in the Exchanges). 26 U.S.C.
§36B(c)(2)(C)(i). Thi s percentage of the employeeds inc
indexed to the per capita growth in premiums for the insurance
market as determined by HHS. 1d. 8§ 36B(c)(2)(C)(iv). Note that
the definition of oOounaffordabledé for the purp
federal tax credit or subsidy is not the same standard that is
used to determine whether an individual is exempt from the
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$250 per month (one -twelfth of $3,000) for each
employee who (1) turns down the employer -
sponsored plan; (2) purchases a qualifi ed health plan
in an Exchange; and (3) is eligible for a federal
premium tax credit or subsidy in an Exchange. 58 Id.
§ 4980H(b)(1).

2. Automatic Enrollment

An automatic enrollment requirement applies to
employers who (1) have more than 200 employees
and (2) elect to offer coverage to their employees. Id.
§218a. Such employers must automatically enroll
new and current full -time employees, who do not opt
out , i n one of t heldethel oyer ds pl an:
maximum 90 -day waiting period rule applies,
however. Id.; 42 U.S.C. 8§ 300gg-7 (effective Jan. 1,
2014).

3. Temporary Reinsurance Program for
Empl oyersd Early Retirees

To reduce the number of the uninsured, the Act
provides for immediate coverage for even retired
employees 55 years and older who are not yet
eligible  for Medicare. A federal temporary

individual mandate because that individual cannot afford
coverage. Compare id. § 36B(c)(2)(C)(i), with id. & 5000A(e)(1).

8The employer 6s ipstamce daesnoteiceed t hi s
the maximum penalty for offering no coverage at all. The
penalty for any month is capped at an amount equal to the
number of full -time employees during the month multiplied by
one-twelfth of $2,000, or $166.67 (subject to the exem ption for
the first 30 full -time employees). See 26 U.S.C. § 4980H(b)(2),

(c).
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reinsurance program will reimburse former
employers who allow their early retirees and the
retireesd dependents and
their employment -based plans. The federal

government will reimburse a portion of t he pl ands

cost.9 42 U.S.C. §18002(a)(1), (a)(2)(C).

We turn t o t he Act ds
Medicaid expansion, which alone will cover millions
of the uninsured.

H. Medicaid Expansion

The Act expands Medicaid eligibility and
subsidies by amending 42 U .S.C. 8 13964, the section
of the Medicaid Act outlining what states must offer
in their coverage plans. The Act imposes these
substantive requi rements
starting in 2014, unless otherwise noted:

(1) States will be required to cover adu Its under
age 65 (who are not pregnant and not already
covered) with incomes up to 133% of the federal
poverty | evldl8139Ga@PLQ)@A)i)(VII).
This is a significant change, because previously the
Medicaid Act did not set a baseline income le vel for
mandatory eligibility. Thus, many states currently

59 The plan shall submit claims for reimbursement to HHS,
and HHS shall reimburse the plan for 80% of the costs of
claims in excess of $15,000 but not greater than $90,000. 42
U.S.C. 818002(c)(2). The reimbursements will be available
until January 1, 2014. Id. 8§8002(a)(1). This federally -
subsidized temporary program closes the gap between now and
2014, when the Exchanges, with their federal tax credits and
subsidies, become operational.

i fth

t

spouses

0 ¢
compon
he st at
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do not provide Medicaid to childless adults and cover
parents only at much lower income levels.

(2) States will be required to provide Medicaid to
all children whose families earn up to 133% of the
FPL, including children currently covered through
separate CHIP programs. Id. §81396a(a)(10)(A)()(VII),
1396a(l)(1)(D),1396a()(2)(C). States currently must
provide Medicaid to children under age 6 with family
income up to 133% of the FPL and children a ges 6
through 18 with family income up to 100% of the
FPL. Id. 881396a(a)(10)(A)()(IV), (VI), (VvI),
1396a(1)(1)(B) (D), 1396a(l)(2)(A) 6(C).

(3) States are required to at least maintain
existing Medicaid eligibility levels for adults and
children (that w ere in place as of March 23, 2010)
unt il a stateods Ex c han gde i s fully op
§1396a(gg)(1). Whereas states previously had the
option to raise or lower their eligibility levels, states
cannot institute more restrictive eligibility standards
until the new policies take place. Id.

(4) Children under age 26 who were receiving
Medicaid but were 6 aged out 6 of foster care wi
newly eligible to continue receiving Medicaid. Id.
§ 1396a(a)(10)(A)(i)(IX) (effective Jan. 1, 2014).

(5) The new law will increase Medicaid payments
for primary care services provided by primary care
doctors to 100% of the Medicare payment rates for
2013 and 2014. Id. 81396a(a)(13)(C). States will
receive 100% federal funding for the cost of the
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increasing payment rates for 2013 and 2014. 60 |d.
§ 1396d(dd).

Having covered the Actdés five major
we examine the two components challenged as
unconstitutional: (1) the Medicaid expansion and (2)
the individual mandate.

[ll.  CONSTITUTIONALITY OF MEDICAID
EXPANSION

The state plaintiffs challenge the d
grant of summary judgment in favor of the
government on t he state plaintiffsd claim t
Act 6s expansion of the Medicaid progr
pursuant to the Spending Clause, is unduly coercive
under South Dakota v. Dole , 483 U.S. 203, 211, 107
S. Ct. 2793, 2798 (1987). For the reasons given
below, we conclude that it is not.

A. History of the Medicaid Program

Medicaid is a long -standing partnership between
the national and state sovereigns that has been in
pl ace for nearly half a century. ol n
enacted the Medicaid Act, 42 U.S.C. 8 1396 et seq, as
Title XI X of t he SMoore exlre.,. Security Act.
Moore v. Reese,637 F.3d 1220, 1232 (11th Cir. 2011);
see alsoHarris v. McRae , 448 U.S. 297, 301, 100 S.
ct. 2671, 2680 (1980). oOoOMedicaid is a
federal -state cooperative program, de signed to help
states furnish medical treatment to their needy

60 See also Julie Stone, et al., Cong. Research Serv.,
R41210, Medi cai d and the State Childrends Health
Program (CHIP) Provisions in the PPACA 284 (2010).
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citi zReessG3DF.3d at 1232. The Medicaid Act

oprescribes substantive requirements ¢
scope of each sQuddveTagor pe2®D gr am. 0O

F.2d 645, 649 (5th Cir. 1980). 61 0 Scéon 1396a

provides that a O6State plan for me di
must meet various guidelines, including the

provision of certain categories of <cal
Reese 637 F.3d at 1232 (citing 42 U.S.C. § 1396a).

0Some of these categywymwhiles are discret
others are mandatory fold participatin
(citing 42 U.S.C. § 1396a(a)(10)).

Under the Act, the Medicaid program serves as a
cornerstone for expanded health care coverage. As
explained above in Section II(H), the Act expands
Medicaid eligibility and provides significant
Medicaid subsidies to the impoverished. As a result
of the Actos Medi caid expansi on, an
million of the 50 million uninsured will be covered
for health care by 2014 (and 16 million by 2016 and
17 million by 202 1).62

The federal government will pay 100% of the fees
associated with the increased Medicaid eligibility
and subsidies beginning in 2014 and until 2016; that
percentage will then drop gradually each year until
reaching 90% in 2020. 42 U.S.C. § 1396d(y)(1). The
federal government will not cover administrative

61 In Bonner v. City of Prichard , 661 F.2d 1206, 1209 (11th
Cir. 1981) (en banc), this Court adopted as binding precedent
all decisions of the former Fifth Circuit issued before the close
of business on September 30, 1981

62 CBO, Analysis, supra note 15, at 18 tbl.3.



Pet.App. 57

expenses associated with implementing the new

Medicaid policies. Seeid. Under 42 U.S.C. § 1396¢, a

state whose plan does not comply with the

requirements under § 1396a will be notified by HHS

ofitsnoncompl i ance, and ofurther payments
be made to the State (or., in [ HHS3 s ]
payments will be limited to categories under or parts

of the State plan not affected by such failure), until

[HHS] is satisfied that there will no longer be a ny

such failur ¢ 818%6c ompl y. 0

B. Congressos Power under t he Spenc
Clause

The Spendi ng Cl ause provi des t hat C
shall have Power . .. to pay the Debts and provide
for the common Defence and general Welfare of the
United St at enst. art. IU§8 8§ .cl. 1C The
Spending Clause permits Congress to of
on which it shall disburse federal money to the
St at Besnhust State Sch. & Hosp. v. Halderman,
451 U.S. 1, 17, 101 S. Ct. 1531, 1539 (1981).
O[ L] egislation tetoaletspehdingpur suan
power is much in the nature of a contract: in return
for federal funds, the States agree to comply with
federally i mpogddeatl7cl®nh3]CCttat ons . 6
1540.

There are four primary restrictions on legislation

enacted pursuant to the Spending Clause. First, the

exercise of the spending power must be in pursuit of

the general welfare. SeeHelvering v. Davis , 301 U.S.

619, 640, 57 S. Ct. 904, 908 (1937). Second, the

conditions on the receipt of federal funds must be

reasonably related to the | egislation
Dole, 483 U.S. at 207, 107 S. Ct. at 2796. Third,
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Congressds intent to condition funds
action must be unambiguous and must enable the

states to knowingly exercise their choice whether to

participate. Pennhurst, 451 U.S. at 17, 101 S. Ct. at

1540. Finally, the federal | egi sl ati or
the States to engage in activities that would

themsel ves be unDoleM83tUS at i onal . 0o

210, 107 S. Ct. at 2798. The state plaintiffs do not

contend the Actds Medicai d expansion Vv
these restrictions. 63

Rather, the state plaintiffs argue that the
Medicaid expansion violates an additional limitation
on the use of the spending po wer to encourage state
legislation, one that derives not from the spending
power al one, but also from the Tenth

63 The state plaintiffs suggest that the conditions imposed
here violate d the second Dole restriction because they have no
reasonable relationship to the size of the federal inducement.
Statesd Opening Br . at 48, 53. I n SO argui n
misinterpret Dole. The Supreme Court made clear that the
required relationship is between the conditions imposed and

ot he feder al interest i n particul ar nati on
pr ogr awls, 488 U.S. at 207, 107 S. Ct. at 2796 (quotation
marks omitted) it h a't i s, Ot he purpose of feder al sp

New York v. United States , 505 U.S. 144, 167, 122 S. Ct. 2408,

2423 (1992). The state plaintiffs mistakenly assert that the

required relationship is between the conditions imposed and

Othe size of the federal inducement . 6 States?d
The condition Congress imposes here on the rece ipt of federal

fundsf requiring Medicaid coverage of certain newly eligible

individuals A is undeniably related to the purpose of the

Medi cai d Act, which is to oprovid[e] federal f
to States that choose to reimburse certain costs of medical

treat ment f or rMeRad ¥i48 p.S.ras30h 400 &.

Ct. at 2680.
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reservation of certain powers to the states. U.S.

CoNsT. amend. X; seeCharles C. Steward Mach. Co.
v. Davis, 301 U.S. 548, 585, 57 S. Ct. 883, 890 (1937);
West Virginia v. HHS , 289 F.3d 281, 2860887 (4th
Cir. 2002). Congress may not employ the spending

power i n such a way as t
compliance with the federal objective. See Dole, 483
U.S. at 211, 107 S. Ct. at 2798 ; Steward Mach ., 301
U.S. at 5890891, 57 S. Ct. at 892 893; cf. Coll. Sav.
Bank v. Fla. Prepaid Postsecondary Educ. Expense
Bd., 527 U.S. 666, 687, 119 S. Ct. 2219, 2231 (1999)
(hol ding t hat a stateds
immunity is not voluntary where C  ongress has made

o

0

wa i

C

it a condition of t he state

otherwise lawful activity). This restriction is
different from the restrictions stemming from the
spending power because it addresses whether the
legislation, while perhaps an appropriate u se of the
spending power, goes beyond the Spending Clause by
forcing the states to participate in a federal program.
Cf. Printz v. United States , 521 U.S. 898, 117 S. Ct.
2365 (1997) (holding that Congress may not enact a
law pursuant to one of its enumera ted powers and
then compel state officers to execute those federal
laws); see alsoSteward Mach ., 301 U.S. at 585, 57 S.
Ct. at 890. That is, the coercion test asks whether
the federal scheme removes state choice and compels
the state to act because the st ate, in fact, has no
other option.

The coercion doctrine was first discussed at
length by the Supreme Court in Charles C. Steward
Machine Co. v. Davis. In that case, a corporation
challenged the imposition of an employment tax
under the newly enacted Socia | Security Act.

oercebod t I

of i

parti
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Addressing t he corporationods ar gumen:t
federal government improperly coerced states into

participation in the Social Security program, the

Supreme Court stated:

The difficulty with the petitioneros
that it confuses mot ive with coercion. Every tax is
in some measure regulatory. To some extent it
interposes an economic impediment to the
activity taxed as compared with others not taxed.

In like manner every rebate from a tax when
conditioned upon conduct is in some measure a
temptation. But to hold that motive or temptation

is equivalent to coercion is to plunge the law in
endless difficulties. The outcome of such a
doctrine is the acceptance of a philosophical
determinism by which choice becomes impossible.
Till now the la w has been guided by a robust
common sense which assumes the freedom of the
will as a working hypothesis in the solution of its
problems. . .. Nothing in the case suggests the
exertion of a power akin to undue influence, if we
assume that such a concept can ever be applied
with fitness to the relations between state and
nation . Even on that assumption the location of
the point at which pressure turns into
compulsion, and ceases to be inducement, would
be a question of degree, at times, perhaps, of fact.

301 U.S. at 589090, 57 S. Ct. at 892 (quotation
marks and citation omitted) (emphasis added).

This discussion of the coercion doctrine was later
revived by the Supreme Court in South Dakota v.
Dole. In Dole, the state of South Dakota challenged
23 U.S.C. 8158, which directed the Secretary of
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Transportation to withhold a percentage of federal
highway funds otherwise allocable to the states if
states failed to maintain a minimum drinking  -age
requirement of 21 years. 483 U.S. at 205, 107 S. Ct.

at 2795. The Court noted that Congress may attach
conditions on the receipt of federal funds to meet
certain policy objectives, including those that
Congress could not otherwise meet through direct
regulation. Id. at 206807, 107 S. Ct. at 2795 §96.
After analyzing whether the minimum drinking -age
condition met the four restrictions on the Spending

Cl ause di scussed above, t
decisions have recognized that in some
circumstances the financial inducement offered by
Congress might be so coercive as to pass the point at
which ©&épressure tur nds ati2lit o
107 S. Ct. at 2798 (quoting Steward Mach., 301 U.S.

at 590, 57 S. Ct. at 892). It further opined:

When we consider, for a moment, that all
South Dakota would lose if she adheres to her
chosen oourse as to a suitable minimum drinking
age is 5% of the funds otherwise obtainable under
specified highway grant programs, the argument
as to coercion is shown to be more rhetoric than
fact. . ..

Here Congress has offered relatively mild
encouragement to the States to enact higher
minimum drinking ages than they would
otherwise choose. But the enactment of such laws
remains the prerogative of the States not merely
in theory but in fact.

he Court n

compul si on.
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Id. (emphasis added). Thus, the Court once again
recognized the coercion doctrine, but found no
violation.

The limited case law on the doctrine of coercion
and the fact that the Supreme Court has never
devised a test to apply it has left many circuits with
the conclusion that the doctrine, twice recognized by
the Supreme Court, is not a viable defense to
Spending Clause legislation. See, e.g., Pace .
Bogalusa City Sch. Bd. , 403 F.3d 272, 278 (5th Cir.
2005) (en banc) (ol t goes without s
because states have the independent power to lay
and collect taxes, they reta in the ability to avoid the
imposition of unwanted federal regulation simply by
rejecting f eddaW. alJerseyuCity Bub.6 ) ;
Schs., 341 F.3d 234, 243844 (3d Cir. 2003) (noting
that the stateds freedom to tax makes
find a federal law coercive, even when that law
threatens to withhold all federal funding in a
particular area); Kansas v. United States , 214 F.3d

1196, 1201080 2 (10t h Cir. 2000) (060The cur
statements in Steward Machine and Dole mark the
extent of t he Supussioneof £ourt ds di sc

coercion theory. The Court has never employed the
theory to invalidate a funding condition, and federal

courts have been similarly reluctant
(footnote omitted)); id. at 1202 (observing that the

theory is oOuncl earitle pseaedepte c t |, and has
t o support i t sCalitoig Iv.i Wnieed i on 6) ;

States, 104 F.3d 1086, 1092 (9th Cir. 1997) (noting in

a Medicaid expansion case that oto th
there is any viability left in the coercion theory, it is

not reflected inthe fact s of t hi sNevada®.or d 0) ;

Skinner , 8814 F. 2d 445, 448 (9t h Cir. 19
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difficulty if not the impropriety of making judicial

judgments regarding a stateds financi
renders the coercion theory highly suspect as a

method for resolving disputes between federal and

state gov e rOklamhenmatvs Schweiker , 655

F2d 401, 414 (D.C. Cir. 1981) (0The c«
suited to evaluating whether the states are faced

here with an offer they cannot refuse or merely a

hard choice. . .. We therefore follow the lead of other

courts that have explicitly declined to enter this

thicket when similar funding conditions have been

at i ssueol&,)N. Hpr eDepdt of Empot Sec. \
Marshall, 616 F.2d 240, 246 (1st Cir. 1980)
(0Peti tioners ar gueoptionhobthee ver , that thi

state to refuse to participate in the program is
illuso ry, since the severe financial consequences that
would follow such refusal negate any real choice.. ..
We do not agree that the carrot has become a club
because rewards for conforming have increased. It is
not the size of the stakes that controls, but th e rules
of the gaboe) 6) (pre

Even in those circuits that do recognize the
coercion doctrine, it has had little success. See West
Virginia v. HHS , 289 F.3d at 290, 294 895 (rejecting
a coercion doctrine challenge to previous Medicaid
Act amendments on the ground that the Secretary
may choose to withhold only some funds); Jim C. v.
United States, 235 F.3d 1079, 1081682 (8th Cir.
2000) (en banc) (holding that loss of all federal
education funds, in that case amounting to 12% of
the stateds etducwas onp dluidtgiecal 'y pai nf
but not coercive). Indeed, our review of the relevant
case law indicates that no court has ever struck
down a law such as this one as unduly coercive.
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There are two cases in which the Supreme Court
has struck down a statute bec ause it violated the
Tenth Amendmentds prohibition on comm
state legislators and executive officials to perform
the federal governmentds wor k. Whi | e
Clause cases, these cases do give us an
understanding of when a law may be considered so
coercive as to violate the Tenth Amendment. In New
York v. United States , the Court struck down as
unduly coercive a portion of the Low -Level
Radioactive Waste Policy Amendments Act that
required states to otake titled to was
the state, noting that Congress has ample
opportunity to create incentives for states to act the
way that Congress desires. 505 U.S. 144, 176 877,
112 S. Ct. 2408, 24280829 (1992); see alsoPrintz , 521
U.S. 898, 117 S. Ct. 2365 (holding, in accord with
New York, that Congress cannot compel states to
enact or administer federal regulatory programs). 64
It is clear from these two cases that Congress cannot
directly compel a state to act, nor can Congress

64 The Supreme Court has also briefly discussed coercion in
another context. In Florida Prepaid , the Court held that federal
courts lack jurisdiction over a Lanham Act suit against a state,
despite a |l aw purporting t o abrogate the st
immunity under the Lanham Act. 527 U.S. at 691, 119 S. Ct. at
2233. While the holding rested on Eleventh Amendment
i mmunity grounds, Justice Scalia noted: 0
constituton al 'y guaranteed protection of the S
immunity is involved, the point of coercion is automatically
passedi and the voluntariness of waiver destroyed fi when
what is attached to the refusal to waive is the exclusion of the
State from otherwise law f u | a c 1di at 687,y119¢S. Ct. at
2231.
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hi nge the stateds right to regulate 1in
state has a constitutional right to regulate on the
stateds participation in a federal pr o

is clearly unconstitutionally coercive.

If anything can be said of the coercion doctrine in
the Spending Clause context, however, it is that it is
an amorphous one, honest in theory but complicated
in application. But this does not mean that we can
cast aside our duty to apply it; indeed, it is a mystery
to us why so many of our sister circuits have done so.
To say that the coercion doctrine is not viable or does
not exist is to ignore Supreme Court precedent, an
exercise this Court will not do. As the district court
not ed, 0The reluctance of some <circuit
this issue because of the potential legal and factual
complexities is not entitled to a great dea | of weight,
because courts deal every day with the difficult
complexities of applying Constitutional principles set
forth and defined byFlotidoex Supreme Court
rel. McCollum v. HHS , 716 F. Supp. 2d 1120, 1160
(N.D. Fla. 2010). 65 If the government i s correct that
Congress should be able to place any and all
conditions it wants on the money it gives to the

65 In Florida ex rel. McCollum v. HHS , 716 F. Supp. 2d
1120 (N.D. Fla. 2010), the district court granted in part and
denied in part the governmdondads motion to dis
ex rel. Bondi v. HHS , No. 3:10-CV-91-RV/EMT, __ F. Supp. 2d
_, 2011 WL 285683 (N.D. Fla. Jan. 31, 2011), the district court
ruled that (1) the Medicaid expansion did not
Spending Clause powers and (2) the individual mandate is
beyond Congressds ¢ o mimsevecable fmmwer s and i s
the rest of the Act.



Pet.App. 66

states, then the Supreme Court must be the one to
say it.

For now, we find it a reasonable conclusion that
Dole instructs that the Tenth Amendment places
certain limitations on congressional spending;
namely, that Congress cannot place restrictions so
burdensome and threaten the loss of funds so great
and i mportant to the stateds integral
statefi funds that the state has come to rely on
heavily as part of its everyday service to its
citizens i as to compel the state to participate in the
ooptional 6 | egi sl ati on. Thi s i s t he
O6pressure turns Dole#d3 US8a@mpul si on. 860
211, 107 S. Ct. at 2798 (quoting Steward Mach ., 301
U.S. at 590, 57 S. Ct. at 892).

And so it is not without serious thought and some
hesitation that we conclude that the A
of Medicaid is not unduly coercive under Dole and
Steward Machine . There are several fa ctors, which,
for us, are determinative. First, the Medicaid -
participating states were warned from the beginning
of the Medicaid program that Congress reserved the
right to make changes to the program. See42 U.S.C.
81304 (0The right t epea hny e r amend, or
provision of this chapter is hereby reserved to the
Congr e McRae) 348 U.S. at 301, 100 S. Ct. at
2680 (noting o[ a]l though participat.
Medicaid program is entirely optional, once a State
elects to participate, it must comply with th e
requirementsod t hat Congress sees fidt
Indeed, Congress has made numerous amendments
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to the program since its inception in 1965. 42 U.S.C.
§1396a Note (listing amendments). 6 In each of
these previous amendments, the states were given
the optio n to comply with the changes, or lose all or
part of their funding. Id. §1396c. None of these
amendments has been struck down as unduly
coercive.

Second, the federal government will bear nearly
all of the costs associated with the expansion. The
states will only have to pay incidental
administrative costs associated with the expansion
until 2016; after which, they will bear an increasing
percentage of the cost, capping at 10% in 2020. 67 Id.

66 The government discusses the various Medicaid
expansions at length:

Congress has amended the Medicaid Act many times since
its inception, and between 1966 and 2000, Medicaid
enrollment increased from four million to 33 million
recipients. Klemm, Medicaid Spending: A Brief History , 22
Health Care Fin. Rev. 106 (Fall 2000). For example, in
1972, Congress required participating states to extend
Medicaid to recipients of Supplemental Security Income,
thereby significantly =~ expanding Medicaid enrollment.
Social Security Act Amendments of 1972, Pub. L. No. 92 -
603, 86 Stat. 1329 (1972). In 1989, Congress again
expanded enrollment by requiring states to extend
Medicaid to pregnant women and children under age six
who meet certain income limits. Omnibus Budget
Reconciliation Act of 1989, Pub. L. No. 101 -239, 103 Stat.
2106 (1989).

Government 6s R&ply Br. at 46

67 At oral argument, the state plaintiffs expressed a
concern that Medicaid costs would be even larger because the
indi vidual mandate would greatly increase the number of
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§1396d(y)(1). If states bear little of the cost of
expansion, the idea that states are being coerced into
spending money in an ever -growing program seems

to us to be Omore Dold&dd3d&ISi ¢ t han fact.

at 211, 107 S. Ct. at 2798.

Third, states have plenty of notice f nearly four
years from the date the bill was signe d into law fi to
decide whether they will continue to participate in
Medicaid by adopting the expansions or not. This
gives states the opportunity to develop new budgets
(indeed, Congress allocated the cost of the entire
expansion to the federal government in itially, with
the cost slowly shifting to the states over a period of
six years) to deal with the expansion, or to develop a
replacement program in their own states if they
decide to do so. Fourth, like our sister circuits, we
cannot ignore the fact thatt he states have the power
to tax and raise revenue, and therefore can create
and fund programs of their own if they do not like
Congr es s 03eePacerd03sF.3d at 278; Jersey
City Pub. Schs ., 341 F.3d at 243 844.

Finally, we note that while the state plaintiffs
vociferously argue that states who choose not to
participate in the expansion will lose all of their
Medicaid funding, nothing in the Medicaid Act states
that this is a foregone conclusion. Indeed, the

persons in Medicaid who are currently eligible but for one

reason or another do not choose to participate. This argument
is not persuasive, however, as to whether the expansions
themselves are coercive, because the increase in enrollment
would still occur if the mandate were upheld, even if the

Medicaid expansions were struck down.
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Medicaid Act provides HHS with the discretion to

withhold all or merely a portion of funding from a

noncompliant state. 42 U.S.C. § 1396c; see alsoWest

Virginia v. HHS |, 289 F.3d at 291 892; Dole, 483 U.S.

at 211, 107 S. Ct. at 2798 (finding no coercion when

0 d Bouth Dakota would lose if she adheres to her

chosen course as to a suitable minimum drinking age

is 5% of the funds otherwise obtainable under

specified highway grant programso).

Taken together, these factors convince us that the
Medicaid -participating states have a real choice i
not just in theory but in fact f to participate in the
Act s Medi c aiSdeDeles #33 0.S. iat2hl,
107 S. Ct. at 2798. Where an entity has a real choice,
there can be no coercion. See Steward Mach ., 301
U.S. at 590, 57 S. Ct. at 892 (noting that in the
absence of undue influence, oO0the | aw h
by a robust common sense which assumes the
freedom of the will as a working hypothesis in the
solution of its problemsod).

Accordingly, the district courtodos gr e
judgment to the government on the Medicaid
expansion issue is affirmed.

We now turn to the constitutionality
fourth component: the individual mandate. We begin
with the relevant constitutional clauses and
Supreme Court precedent.

IV. SUPREMEC OURT6S COMMERCE CLAUSE
DECISIONS

Two constitutional provisions govern our analysis
of whether Congress acted within its commerce
authority in enacting the individual mandate: the
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Commerce Clause and the Necessary and Proper
Clause. U.S. ConsT. art. |, § 8, cls. 3, 18.

Seven words in the Commerce Clausei 0 [ t ] o
regulate Commerce . .. among the several St at es
id. art. I, 8 8, cl. 3 have spawned a 200-year debate
over the permissible scope of this enumerated power.
For many vyears, the Supreme Court described
Congressds commerce poweir as regul atir
t he Obuying and selling, or t he i nt
commodifiainels 6 0i nt ercour sebo among stat
including transportation.  See Gibbons v. Ogden, 22
U.S. (9 Wheat.) 1, 189 890 (1824). Under this early
understandin g of the Clause, Congress could not
reach commerce that was strictly internal to a state.
Seeid. at 194695 (0The enumeration presuppo:
something not enumerated; and that something, if
we regard the language or the subject of the
sentence, must be the ex clusively internal commerce
of a State. o).

Ultimately, in recognition of a modern and
integrated national economy and society, the New
Deal decisions of the Supreme Court charted an
expansive doctrinal path. Seeg e.g., United States v.
Darby, 312 U.S. 100, 61 S. Ct. 451 (1941); NLRB v.
Jones & Laughlin Steel Corp ., 301 U.S. 1, 57 S. Ct.
615 (1937). These Supreme Court decisions adopted
a broad view of the Commerce Clause, in tandem
with the Necessary and Proper Clause, and
permitted Congress to regulate pur ely local,
intrastate economic activities that substantially

af fect i nterstate commerce. The Osubst
doctrine, al ong wi t h t he rel ated 0 ¢
doctrine, expanded the reach of Congre

power exponentially. Nonetheless, the Supr eme



Pet.App. 71

Court has staunchly maintained that the commerce
power contains outer limits which are necessary to
preserve the federal -state balance in the
Constitution.

We therefore review the principal Commerce
Clause precedents that inform our analysis of the
difficult question before us. Although extensive, this
survey is necessary to understanding the rudiments
of the Supreme Courtds existing Comme
doctrines that we, as an inferior Article Il court,

must apply.
A. Wickard v. Filburn
One of tmhabsamnyi al effectsod decisio

Wickard v. Filburn , 317 U.S. 111, 63 S. Ct. 82

(1942), where the Supreme Court held that

Congressods wheat producti on guot as
constitutional as applied t o a pl ai
home-grown and home -consumed wheat. The

Agri cul tural Adjustment Act of 1938 (0A
to control the volume of wheat in interstate and

foreign commerce by placing acreage limits on

farmers. Id. at 115, 63 S. Ct. at 84. This scheme was

intended to prevent wheat surpluses and shortages,

attendant price instability, and obstructions to

commerce. Id.

Plaintiff Filburn operated a small farm raising
wheat. Id. at 114, 63 S. Ct. at 84. Filburn sold some
of this wheat crop, allocated a portion as feed for
livestock and poultry on his farm, used another
portion as flour for home consumption, and
preserved the remainder for future seedings. Id.
Although his AAA allotment was only 11.1 acres,
Filourn sowed and harvested 23 acres of wheat fi
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11.9 excess acres that the Supreme Court treated as

home-consumed wheat.%8 Id. at 114815, 63 S. Ct. at

84. This violation subjected him to a penalty of 49

cents a bushel.®® Id. Filburn sued, claiming that

Congressds acreage egansumeds on hi s hom
wheat exceeded its commerce power because the

regulated activities were local in nature and their

effects upon interstateldcommerce wer e
at 119, 63 S. Ct. at 86.

The Supreme Court examined the factors of
home-consumed wheat that impinged on interstate
commercef factors which could potentially frustrate

Congressds regulatory scheme i f not C
Court declared that home -consumed wheat

oconstitutes t he too dnt thevari abl e fac
di sappearance o f t he wheat crop, 6

o[ cl]onsumption on the farm where growr
vary in an amount greater than 20 per cent of

average pr ¢dd atcled 63nS. cCt. at 90.

Fil bur nd s-consumedme wheat therefore
ocompet e[ dhjedatwistohh dw i n commer ce, since
supplies a need of the man who grew it which would

otherwise be reflected by purchases in the open

ma r k dd at ®28, 63 S. Ct. at 91.

68See also Gonzales v. Raich, 545 U.S. 1, 20, 125 S. Ct.
2195, 2207 (2005) (noting that Wickard Cour t treated Fil burnods
wheat as home-consumed, not part of commercial farming
operation).

89These penalties were |l evied regardless of
part of the wheat either within or without the quota, is sold or
i ntended tWickéwre, 31 0J.IS.cat 149, 63 S. Ct. at 86.
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The Wickard Court recognized that othe pow
regulate commerce includes the power t o regulate
the prices at which commodities in that commerce
are deal't i n and practices affecting ¢
oit can hardly be denied that a factor
and variability as home -consumed wheat would have
a substantial influence on price and m arket
condi tld anlg8, 68 S. Ct. at 90 891. Therefore,
the objectives of the AAA acreage quotasiot o
increase the market price of wheat and to that end to
limit the volume thereof that could affect the
ma r Kk fe ¢orgstituted appropriate regulatory goals

Id.

Despite the fact that Congressds com
ohas been held to Idaat#0,63 eat | atitude,
S. Ct. at 86, the Supreme Court recognized the
novelty of its decision, remar king th

decision of this Court that such activities may be

regulated where no part of the product is intended

for interstate commerce or intermingled with the

subj ect s Id hat 126,068 S.6Ct. at 86 087.

However, the Wickard Court concluded that oOev
[ Fil burnds] activity bethéocal and t
regarded as commerce, it may still, whatever its

nature, be reached by Congress if it exerts a

substantial economic effect on interstate commerce

and this irrespective of whether such effect is what

might at some earlier time have been defined as

Odeicrt 6 or d&di at d25,r68 8. (Ct. & 89. The

Court decl ar ed t hat oguestions of t
Congress are not to be decided by reference to any

formula which would give controlling force to

nomencl ature such as O6productiond and
foreclose consideration of the actual effects of the

en
hou
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activity in question wupldn interstate
at 120, 63 S. Ct. at 87; see alsoid. at 123924, 63 S.
Ct . at 88 (stating that othe relevance

effects in the application of the Commerce Cla use...
has made the mechanical application of legal

formulas no |l onger feasibled).
Even though Filburnds own contributi.
demand omay be trivial by itself, 6 t

enough to remove him from the scope of federal

regulation where, as here, his contribution, taken

together with that of many others similarly situated,

i s far fr ddnattl27528,i6a 5..Cé at 90.

Since Filburnds homegrown wheat sl acke
for market -based wheat and placed downward
pressures on pr iag @roperlp Bawen gr e s s m
considered that wheat consumed on the farm where

grown if wholly outside the scheme of regulation

would have a substantial effect in defeating and

obstructing its purpose to stimulate trade therein at

i ncr eas e dd ptid8a28e, 63 SOCt. at 91.

The Supreme Court noted that restricting
Fil burnos acreage <could have the eff
Filburn to buy wheat in the market:
however, that this Act, forcing some farmers into the
market to buy what they could provide for
themselves, is an unfair promotion of the markets
and prices of speci aldiazZlPlg wheat gr owe
63 S. Ct. at 91. Rejecting this, the Supreme Court
stated, olt is of the essence of regul
a restraining hand on the self -interest of the
regulated and that advantages from the regulation
commonly falld to others. o
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B. United States V. South  -Eastern
Underwriters Association

Al t hough not concerning the O0Osubstan
doctrine, the 1944 case United States v. South -
Eastern Underwriters A ssociation, 322 U.S. 533, 64
S. Ct. 1162 (1944), is important to our analysis, as it
mar ked the Supreme Courtds first reco
the insurance business is commercefi and where it is
conducted across state borders, it constitutes
interstate commerce cap able of being regulated by
Congress.”0 Id. at 553, 64 S. Ct. at 1173. The
Supreme Court emphasized the interstate character
of insurance business practices, which resulted in a
ocontinuous and indivisible stream of
among the states composed of collections of
premiums, payments of policy obligations, and the
countless documents and communications which are
essential to the negotiation and execution of policy

7Oprior to 1944, the Supreme Court consistently upheld the
power of the states to regulate insurance. During those early
years, Congress had not regulated insurance, but the states
had. The operative question concerned whet he
power to regulate in terstate commerce deprived states of the
power to regulate the insurance business themselves. Since
Congress had not sought to regulate insurance, an invalidation
of the statesd statutes would entail t hat in:
could operate without any regul ation. The earlier Supreme
Court decisions held that insurance is not commerce, thereby
skirting any constitutional problem arising from the
Constitutionds grant of power to Congress to
commerce. See Paul v. Virginia , 75 U.S. (8 Wall.) 168 (1868);
see alsoN.Y. Life Ins. Co. v. Deer Lodge Cnty ., 231 U.S. 495, 34
S. Ct. 167 (1913); Hooper v. California , 155 U.S. 648, 15 S. Ct.
207 (1895).
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contr ald.t & .541, 64 S. Ct. at 1167. The

defendants®& insuranceanlyaplol icies oOcover
kinds of fixed local properties, but also . .. movable

goods of all types carried in interstate and foreign

commerce by every medilhatof transport a
542,64 S. Ct. at 1168.

The South-Eastern Underwriters Court rejected
the notion that, if any components of the insurance
business constitute interstate commerce, the states
may not exercise regulatory control over the
industry. Id. at 548, 64 S. Ct. at 1171. Nevertheless,
t he Court pronounced ercialhat o[n]o Co
enterprise of any kind which conducts its activities
across state lines has been held to be wholly beyond
the regulatory power of Congress under the
Commerce Clause. We cannot make an exception of
the business dfatb58 H4 8. &£h ate . 0
1173.

C. Heart of Atlanta Motel v. United States

In another landmark Commerce Clause case,
Heart of Atlanta Motel v. United States , 379 U.S.
241, 85 S. Ct. 348 (1964), the Supreme Court held
that Congress acted within its commerce authority
in enacting Title 1l of the Civil Rights Act of 1964,
which  prohibited  discrimination in  public
accommodations. The plaintiff owned and operated a
216-room motel whose guests were primarily out -of-
state visitors. Id. at 243, 85 S. Ct. at 350 651. The
motel refused to rent rooms to black patrons. Id. at
243,85 S. Ct. at 351.

The Supreme Court detailed the Oover
evidence that discrimination b y hotels and motels
i mpedes inter fdt a3, 8 8.LCvatl . 0
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355. The Court noted that it had 0l ong
that transportation of persons in interstate
commer ce IS wi t hin Congressods regul at
regardl ess of owhet iomris t he transpor
commerci al i imd. at 266, B5aSc Gt.atr3570

Additionally, Supreme Court precedents confirmed

t hat ot he power of Congress to promot
commerce also includes the power to regulate the

local incidents thereof . .. which might ha ve a

substantial and harmful effect wupon th
Id.at 258, 85 S. Ct. at B88. Thus, 0o0Con:
it hasf prohibit racial discrimination by motels

serving travelers, however 6l ocal 6 tt
may appdcar. o

The Heart of Atlanta Motel Co urt acknowledged
t hat oCongress could have pursued ot he
eliminate the obstructions it found in interstate
commerce caused by racial di scriminat .|
means employed in removing such obstructions are
owi thin the sound 4diondof thexcl|l usi ve di scr
Congressdé and are Osulijtatct only to on:
the means chosen by it must be reasonably adapted
to the end permitted Itbyat t he Constitu
261062, 85 S. Ct. at 360. The means chosen by
Congress in Title Il clearly met this standard. 71

71 In Katzenbach v. McClung , 379 U.S. 294, 85 S. Ct. 377
(1964), a companion case, the Court also uphel d Title I 1 0s
prohibition on discrimination in restaurants serving food to
interstate travelers or serving food that had moved in
interstate commerce.
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D. United Statesv. Lopez

For the next thirty years, the Supreme Court
applied an expansi ve i nterpretation C
commerce power and upheld a wide variety of
statutes. See e.g., Preseault v. ICC, 494 U.S. 1, 110
S. Ct. 914 (1990) (upholding statu te amending
National Trails System Act in facial challenge);
Hodel V. Va. Surface Mining & Recl ama
452 U.S. 264, 101 S. Ct. 2352 (1981) (sustaining
Surface Mining Control and Reclamation Act in
facial challenge); Perez v. United States, 402 U.S.
146, 91 S. Ct. 1357 (1971) (sustaining Title Il of
Consumer Credit Protection Act in as -applied
challenge); Maryland v. Wirtz , 392 U.S. 183, 88 S.
Ct. 2017 (1968) (upholding validity of amendments
to Fair Labor Standards Act of 1938 in facial
challenge), overrul ed on other grounds, Nat 0
of Cities v. Usery, 426 U.S. 833, 96 S. Ct. 2465
(1976), overruled by Garcia v. San Antonio Metro.
Transit Auth ., 469 U.S. 528, 105 S. Ct. 1005 (1985).
These cases reflect a practical need to allow federal
regulation of a growing and unified national
economy.

In 1995, the Supreme Court decided United
States v. Lopez, 514 U.S. 549, 115 S. Ct. 1624 (1995),
the first Supreme Court decision since the 1930s to
rule that Congress had exceeded its commerce
power. Lopez concerned the Gun -Free School Zones
Act of 1990, which made it a federal C
individual knowingly to possess a firearm at a place
that the individual knows, or has reasonable cause
to believe, is a sc¥pl) Az one. 6 18 U. S.
(1993). The defendant Alfonso Lopez, a twelfth -grade
student, was convicted of carrying a concealed
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handgun to his Texas school. Lopez, 514 U.S. at 551,
115 S. Ct. at 1626.

In a 5084 opinion, the Lopez Court invalidated
§922(q). The Lopez Court first observed that t he
Constitution created a federal government of
enumerated, delegated, and thus limited powers. Id.
at 552, 115 S. Ct. at 1626. Although the Supreme

Courtods New Deal precedents expanded
commerce power, the Lopez Court recognized that
Ot hi s ipsowseuwbj ect t dod ads7,4x5 | i mits. O

S. Ct. at 1628. The Lopez Court then enumerated the

ot hree broad categories of activity th
regul ate under its commerce power 0: (
t he channel s of i nterstate commer cec
instr umentalities of interstate commerce, or persons

or things in interstate commerce, even though the

threat may come only from intrastate a
( 3) Ot hose activities t hat substant
i nterstat e 72ddo athE8650,e1156S. Ct. at

1629030. After determining that 8 922(q) could be

sustained only under this third category, the  Lopez

Court identified four factors influencing its analysis

of whether gun possession in school zones

substantially affects interstate commerce.

First, the Lopez Court differentiated between
economic and non-economic activity, stressing how
prior cases utilizing the substantial effects test to
reach intrastate conduct had all involved economic

2 The 0 tLbpez pdong is the broadest expression of
Congr ess®8 ¢ o mm¥nitedeStatgsovw Barllinger , 395
F.3d 1218, 1226 (11th Cir. 2005) (en banc).
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activity. The Supreme Court stated t|
922(q) is a criminal s tatute that by its terms has
not hing t o do wi t h dcommer ced or an

economic enterprised6 and was oOnot an
of a larger regulation of economic activity, in which

the regulatory scheme could be undercut unless the

intrastate activity were r e g u |l ad at®61,0115 S.

Ct. at 1630083 1 . The Cour't opined t hat o[ e
Wickard , which is perhaps the most far reaching

example of Commerce Clause authority over

intrastate activity, involved  economic activity in a

way that the possession of a gun in a school zone

does Hoat5606, 115 S. Ct. at 1630 (emphasis

added). The Lopez Cour t acknowl edged t hat 0a
determination whether an intrastate activity is

commercial or noncommercial may in some cases

resul t i n |l egal uncertainty, o yet (
[Congr e s s 0 s ] enumer ated powers are intert
having judicially  enforceable outer limits,

congressional legislation under the Commerce

Clause al ways wil/|l engeider o611 egal unc
at 566, 115 S. Ct. at 1633.

Second, the Lopez Court found it signifi cant that
8922(qg) did not contain a ojurisdictio
oensur e, t h-byecasg hnquiky,a thag the
firearm possession in question affects interstate
c omme rld.eat 5651, 115 S. Ct. at 1631. Instead,
the Act penalized Onaekedeanypossessi ond al
requirement t hat there be oO0an explici
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with or effect on 7Nt &bt ate commer ce.
115 S. Ct. at 1631.

Third, the Court noted that Congress provided no
legislative findings demonstrating the purported
nexus between gun possession around schools and
its effects on interstate commerce. Id. at 5620663, 115
S. Ct. at 1631 632.

Fourth, the Lopez Court examined the actual
relationship between gun possession in a school zone
and its effects on interstate commerce. The
government posited three effects: (1) violent crime,
even when purely local, generates substantial costs
that are spread to the wider populace through
insurance; (2) individuals are deterred from
traveling to areas beset by violent crime; and (3)
guns in schools imperil the learning environment,
which in turn adversely impacts national
productivity. Id. at 563864, 115 S. Ct. at 1632.

The LopezCourt decl ared that the governn
arguments vyielded no limiting principles. For

73 In this respect, the Lopez Court contrasted the Gun -Free
School Zones Act of 1990 with the firearm possession statute at
issue in United States v. Bass, 404 U.S. 336, 92 S. Ct. 515
(1971). In Bass, the Supreme Court construed legislation
making it a feder al crime for a felon to oOrec
transpor[t] in commerce or affecting commerce ... any firearm. 6
Lopez, 514 U.S. at 561062, 115 S. Ct. at 1631 (emphasis added)
(quoting former 18 U.S.C. § 1202(a)). The Lopez Court stated
t hat O[u]lnli ke the92&d &dswnbdb exprasin Bass, A
jurisdictional element which might limit its reach to a discrete
set of firearm possessions that additionally have an explicit
connection with or effect on i nt er st at éd. at B6Bymer ce . 6
115 S. Ct. at 1631.
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exampl e, under the goverfhmento

crimed theory, oCongress could regul at
violent crime, but all activities that might lead to

violent crime, regardless of how tenuously they

relate to interldtabb64llEs @tmer ce. O

at 1632. Li kewi se, thed onati onal p
rationale afforded no bounds, either. If Congress

could employ its Commerce Clause authority to

0Oregul ate activities that adversely af
environment, then, a fortiori , it also can regulate the

educational prldcae566115%.Cteatt | v . 0

1633. |l ndeed, o0Congress could regul at ¢
that it found was related to the economic

productivity o f i ndi vidual citizens
omarri age, di vorce, ldaat864,chi |l d custody

115 S. Ct. at 1632.

The Supreme Court pronounced th at these links
were too attenuated to conclude that the regulated
activity oOsubstantially affectsd inter
o[lI']f we were to accept the Government
we are hard pressed to posit any activity by an
individual that Congress is without power to
regul ald.e .odr o uphol d t he Government ds
contentions, O t he Supr eme Court cont
would have to pile inference upon inference in a
manner that would bid fair to convert congressional
authority under the Commerce Clause to a general
police power of the sort reldai ned by the
at 567, 115 S. Ct. at 1634.

Lastly, the Lopez Court acknowledged that some

of t he Supr eme Courtos precedents g
deference t o congressional actioné b
expand the oObroad leecdegteange é of these p
further, since o0[t]J]o do so would requi
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t hat the Constitutionds enumeration of
not presuppose somet hldBgchnot enumer at e

judici al abdication woul d di ssol ve th
between what is truly national a nd what is truly
l ocal ¢ and subvert constitutional

federalism. Id. at 567068, 115 S. Ct. at 1634.

Although both joined the majority opinion in full,
two justices wrote separately and echoed the
maj orityos emphasis on t he significe
federal -state balance in the structure of the
Constitution, and the need for judicial intervention
when Congress has oOtipSged t he scales t
at 568083, 115 S. Ct. at 1634042 (Kennedy, J.,
concurring); 74 id. at 58490602, 115 S. Ct. at 1642 851
(Thomas, J., concurring). 75

74 In a concurring opinion, Justice Kennedy explained why
he joined the Lopez majority opinion in full and what he
characterized as its Onecessary though | i mit
U.S. at 568, 115 S. Ct. at 1634 (Kennedy, J., concurring).
Justice Kennedy not ed Ot héased mpreci si on of |
boundaries used without more to define the limits of the

Commer ce Cl ause, 0 referring to earlier di ch
di stingui shed between oO0Omanuwfdactewcrti ng and comm
and indirect effects, 6 andldoaher formalistic
574, 115 S. Ct. at 1637. He stressed that the Supreme Court is

o0often called upon to resolveotquestions of coil

susceptible to the mechanical application of bright and clear
I i n édsat®r9, 115 S. Ct. at 1640.

Justice Kennedy found that 8 922 ( q) Oupsets the federal
balance to a degree that renders it an unconstitutional
assertion of the commerce power, and our intervention is
requi kWeatl38@ 115 S. Ct. at 164 0. Much like the majority
opinion, Justice Kennedy emphasized the far -reaching
i mplications of the governmentds position: 0
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E. United States v. Morrison

In another 5 64 decision, the Supreme Court in
United States v. Morrison , 529 U.S. 598, 120 S. Ct.
1740 (2000), reapplied the Lopez principles and
invalidated a section of the Violence Against Women
Act of 1994 ( O VAWAYOG) , BB1, WhicB. C. A
provided a federal civil remedy for victims of gender -
motivated violence. 76

In enacting the VAWA, Congress made specific
findings about the relationship between gender -
motivated violence and its substantial effects on
interstate  commerce. Congress declared its
objectives wer e ot o protect victi ms
motivated violenced and oO0to promote p

conduct in this interdependent world of ours has an ultimate
commercial origin or consequence, but we have not yet sai d the
commerce power may reach so far. If Congress attempts that
extension, then at the least we must inquire whether the
exercise of national power seeks to intrude upon an area of

traditional sld. Suctean mterfereree was poesent
in Lopez, as oit i s we | | established t hat educa
traditional Cc 0 n c eld. Nustwd Kerinkdg addetd at es . 6

t hat courts have a o0duty to recognize meaning
commerce power Idof Congress. 6

> Seedi scussion of Justice inbhomas®&ds concurril
infra note 78.

The VAWA provided that a person who O0commit
of violence motivated by gender . .. shall be liable to the party
injured, in an action for the recovery of compensatory and
punitive damages, injunctive and declaratory relief, a nd such
ot her relief as a ~court may deem appropriat
§ 13981(c).
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health, and activities affecting interstate
c o mme r’7dde § 18981(a).

The Morrison Court observed that since the New
Deal case of Jones & Laughlin Steel , oCongress has
had considerably greater latitude in regulating
conduct and transactions under the Commerce
Clause than our previous case law per mi tt ed. O
Morrison , 529 U.S. at 608, 120 S. Ct. at 1748. Lopez
clarified, however, t hat oCongressd regul
authority is not witldout effective bou

The Supreme Court stated that oa fai
Lopez shows that the noneconomic, criminal nature
of the conduct at issue was central to ou r decision in
t hat cld sae 610, 120 S. Ct. at 1750. The
Morrison Court poi nt ed out tmotwdtedo[ g] ender
crimes of violence are not, in any sense of the phrase,
economi c &c ati6i3j 12¢ S.oCt. at 1751.
oWhil e we need noitalrndedaggnst a categor
aggregating the effects of any noneconomic activity
in order to decide these cases, 6 the
reiterated that oour cases have wuphel
Clause regulation of intrastate activity only where
that activity is economic in nature . fal.

7T The Morrison plaintiff was a college student allegedly
raped by two football players. 529 U.S. at 602, 120 S. Ct. at
1745646. The plaintiff filed suit in federal court under

§13981(c). Id. a't 604, 120 S. Ct . at 1746. The defe
motion to dismiss argued that Congress lacked authority to
enact the VAWAOGs feder al ci vil remedy provi si

the Commerce Clause or §5 of the Fourteenth Amendment. Id.
at 604, 120 S. Ct. at 1746 047.
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The Supreme Court next noted that § 13981
contained no jurisdictional element. It commented
that another provision of the VAWA, which similarly
provided a federal remedy for gender -motivated
crime, did contain a jurisdictional hook. Id. at 613
n.5 120 S. Ct. at 1752 n.5 (discussing 18 U.S.C.
§2261(a)(1), which at the time applied only to an
i ndividual owho travels across a State
or | eaves I ndian countryod).

Unlike 8 922(q) in Lopez, 813981 was oOsupported
by numerous findings regarding the serious impact
that gender -motivated violence has on victims and
their f aldhi at i6kls 12060 S. Ct. at 1752.
Nonetheless, the Morrison Court stated that
congressional findings were not dispos itive, echoing
Lopezb st at ement t hat O[s]imply because
may conclude that a particular activity substantially
affects interstate commerce does not necessarily
ma k e i tld. gaberatoon in original) (quoting
Lopez, 514 U.S. at 557 n.2, 115 S. Ct . at 1624 n.2).

The Morrison Cour t determined that oCongr e
findings are substantially weakened by the fact that
they rely so heavily on a method of reasoning that
we have already rejected as unworkable if we are to
maintain the Constint uotfi opnodwse resn.ubmer at i o
Id. at 615, 120 S. Ct. at 1752. The congressional
findings in Morrison asserted that gender -motivated
violence deterred potential victims from interstate
travel and employment in interstate business,
decreased national productivity, and incre ased
medical costs. Id. According to the Morrison Court,
0o[t]he reasoning that petitioners adyv
follow the but -for causal chain from the initial
occurrence of violent crime (the suppression of which
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has always been the prime object ofthe Stat e s 8 pol i ce

power) to every attenuated effect upon interstate

commeridc.dhé& | ogi cal ent adfor ment of this
causal chaindé of reasoning owould allc

regulate any crime as long as the nationwide,
aggregated impact of that crime has substa ntial
effects on employment, production, transit, or
consumptdi atn6l15 120 S. Ct. at 1752 853.
Such arguments suggested no stopping point, and
Congress could thereby exercise powers traditionally
reposed in the states. 78 Id. at 6150816, 120 S. Ct. at
1753.

F. Gonzales v. Raich

Next came Gonzales v. Raich, 545 U.S. 1, 125 S.
Ct. 2195 (2005), where the Supreme Court, ina 6 083
vote, concluded that Congress acted within its
commerce power in prohibiting the plai
intr astate production and possession of marijuana,

"8Although joining the majority opinion in full in both
Lopez and Morrison , Justice Thomas wrote separately in both
cases to reject the substantial effects doctrine. In  Morrison ,
Justice Thomas wrote oOothditheverpy express my Vi euw
notion of a 6dsubstantial effectsd test under t
is inconsistent with the original under st and
powers and with this Courtds early Commerce
529 U.S. at 627, 120 S. Ct. at 1759 (Thomas, J., concurri ng).
Characterizing the substanti al effects test 8
mal |l eabl e standard, o Justice Thomas remar ke
Supreme Courtodés present Commerce Clause juris
encouraged the federal government to operate under the
misguided beliefthat t he Cl ause oOhas viltually no | i mit:
Unl ess t he Supr eme Court reversed its cCour s
continue to see Congress appropriating state police powers

under the guise of ridkegul ating commerce. 6
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even though California state | aw appro
use for medical purposes. The legislation at issue
was t he Controll ed Substances Act (c

U.S.C. 8801 et seq, in which Congress sought to

0 ¢ 0 n qduug mbuse and to control the legitimate

and illegitimate traffic in controlled
oprevent the diversion of drugs from
il licit Rartkb4d8.S.satl18013,125S. Ct.

at 2203. Congress consequently odevi s
regulatory system making it unlawful to

manufacture, distribute, dispense, or possess any

controlled substance except in a manner authorized

by t he IdC& A3, 1?5 S. Ct. at 2203. Under the

CSA, marijuana is classified as a o0Sct
meaning that the manufacture, distribution, or

possession of marijuana constitutes a criminal

offense. Id. at 14, 125 S. Ct. at 2204.

In 1996, California voters passed Proposition 215,
which  exempted from criminal prosecution
physicians who recommend marijuana to a pa tient
for medical purposes, as well as patients and
primary caregivers who possess and cultivate
marijuana for doctor -approved medical purposes. 7°
Id. at 506, 125 S. Ct. at 2199. The two California
plaintiffs, Angel Raich and Diane Monson, suffered
from serious medical conditions and used marijuana
as medication for several years, as recommended by
their physicians. Id. at 687, 125 S. Ct. at 2199 62200.
Monson cultivated her own marijuana, while  Raich
relied upon two caregivers to provide her with locally

"9Proposition 215 is codified as the Compassionate Use Act
of 1996, CAL. HEALTH & SAFETY CODE § 11362.5.
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grown marijuana at no cost. Id. at 7, 125 S. Ct. at
2200.

After federal agents seized and destroyed
Monsonds ¢ ann a bRaish plaihtiffsnstiesl., t he
Id. They acknowledged that the CSA was within
Congressds commerce authority and did
that any s ection of the CSA was unconstitutional. Id.
at 15, 125 S. Ct. at 2204. Instead, they argued solely
that the CSA was unconstitutional as applied to
their manufacture, possession, and consumption of
cannabis for personal medical use. Id. at 708, 125 S.
Ct. at 2200.

| n rejecting t he pl aintiffsd oguite
applied challenge, the Raich Court stated that its
case l aw ofirmly establishes Congres
regulate purely local activities that are part of an
economic O6class of actantai ti esd® that h é
ef fect on interldtanl5el7, d2bBmer ce. 0O
Ct. at 2204 805. The Supreme Court emphasized
t hat , in assessing Congressds commerc
review was a omodest onebo: OWe need n
whet her respondent so activities, t ak
aggregate, substantially affect interstate commerce
in fact, but only whether a O6rational
S0 conclld ati 22,g125S. Ct. at 2208. The
Raich Cour t commented t hat O[ w] hen Con
decides that the Ototal incidenced of
threat to a national market, it may regulate the
entire class, 6 and it need not o0l egi sl
exact i Wuatd®7, 125 S. Ct. at 2206 (quotation
marks omitted). oO[]W) e have reiterated,
Court continued, Ot hatlatowhen ©6éa gener a
statute bears a substantial relation to commerce, the
de minimis character of individual instances arising
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under t hat statut e I's Idof no conseql
(quotation marks omitted) (quoting Lopez, 514 U.S.
at 558, 115 S. Ct. at 1629).

The Supreme Court found similar regulatory
concerns underlying both the CSA in Raich and the
AAA wheat provisions in  Wickard . Just as rising
market prices could draw wheat grown for home
consumption into the interstate market and depress
prices, a oOpar alglitapproriatentoer n maki n
include marijuana grown for home consumption in
the CSA is the likelihood that the high demand in
the interstate market will draw such marijuana into
t hat mald. kae19,. 185 S. Ct. at 2207. In both
cases, there was a threat of unwanted commodity
di version that could disrupt Congress
control over interstate commerce. Id.

According to the Raich Court, Wickard
established t hat oCongregss can regul
intrastate activity that i's not It sel
that it is not produced for sale, if it concludes that
failure to regulate that class of activity would
undercut the regulation of the interstate market in
t hat c o mnid dat 18y 125 S. Ct. at 2206.
Characterizing the similarities between the
pl ainti ff dMckaw aasse Oasntdr i KRaichg, 6 t he
Court explained that o[i]n both cases,
i S squarely wi t hin Congress?®d commer
because production of the commodity meant for
home consumption, be it wheat or marijuana, has a
substantial effect on supply and demand in the
nati onal mar ket f otd. at b8&®X9, commodi ty. 6
125 S. Ct. at 2206 607.



Pet.App.91

The Raich Court opined that the failure to
regulate intrastate production and possession of
marijuana would | eave a oO0gaping holebd
regulatory scheme: CSA enforcement would be
frustrated by the difficulty in distinguishing between
locally cultivated marijuana and out -of-state
marijuana, and the marijuana authorized by state

lawcouldbe di vert ed i nto dd &Pk3d cit channel s.
125 S. Ct. at 2209. The Raich Court rejected the

noti on t hat California had osurgical
discrete activity that is hermetically sealed off from

the | arger i nterstatld amBdr i j uana mar ke
125 S. Ct. at 2213. Accordingly, even though the

CSA o0ensnares some purely intrastate
Raich Cowurt orefusel[ d] t o exci se i nd
component s of t hat Id. |Iressteagle r scheme. ¢
ocongressional judgment that an exempt

a significant seg ment of the total market would
undermine the orderly enforcement of the entire
regulatory scheme is entitted to a strong
presumpti on dd atwg |125dS. Cty ato
2212.

The Raich Court concluded that the statutory

challenges in Lopez and Morrison wer e oOmar kedl vy

di fferenté from the plaintiffsd statut
the CSA. Id. at 23, 125 S. Ct. at 2209. Whereas the

Raich pl ainti ffs sought t o oexcise ir
applications of a concededly wvalid st a

the Supreme Court othmbadpezdndt hat oin b
Morrison , the parties asserted that a particular

statute or provision fell out side Cong
power I n i t sld. eThet iRaioht @ourH

considered this distinction between facial and as -

applied chall enges opi vwhet al 0O because
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class of activities is regulated and that class is

within the reach of federal power, the courts have no

power to excise, as trivial, individual instances of the

c | a dds (alteration in original) (Quoting  Perez 402

U.S. at 154, 91 S. Ct. at 1361). Additionally, since

the CSA was a o0l engthy and detail ed st
a comprehensive framework, o6 its statu
was oOat the opposite end of the regul a
from the statutes in Lopez and Morrison . Id. at 24,

125 S. Ct. at 2210.

Once again centr al to the Courtds anal ys
whether the regulated activities were economic or
noneconomic. The Raich Court defined oO[e]conomics
as referring t o ot he producti on, di s
consumption of Idc atnl2526 025iSes . 6
Ct. at 2211 (quoting WEBSTER® THIRD NEW INT&
DICTIONARY 720 (1966)). In contrast to the activities
regulated in Lopez and Morrison , the Raich Court
concluded that othe activities regul at
are gquintessent idadt25yl25eS 6thomi c. 0
at 2211. Indeed, the activities engaged in by the
plaintiffs t hemsel ves fit t he Court 0:¢
economic, since they involved the production,
distribution, and consumption of marijuana.

Concurring in only the Raich judgment, Justice
Scalia commented that under his u nderstanding of
the commerce power, Othe authority to
necessary and proper for the regulation of interstate
commerce is not limited to laws governing intrastate
activities that substantially affect interstate
commerce. Where necessary to make a regulation of
interstate commerce effective, Congress may
regulate even those intrastate activities that do not
themselves substantially affect interstate
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c o mme rld. eat 38935, 125 S. Ct. at 2216 (Scalia,
J., concurring).

Justice Scalia acli tceidr coutnwsot aghe re e ro
in which the regulation of intrastate activities may
be Onecessary to and proper for t he
i nterstate Id @ndbel25cSeCt.éat 2216.
First, ot he commerce power permits Cc
only to devise rules for the gover nance of commerce
between States but also to facilitate interstate
commerce by eliminating potential obstructions, and

to restrict i1t by elimindating potenti a
at 35, 125 S. Ct. at 2216. VYet, oO[t]hi
without | i mi thea tases rof Bopeza and

Morrison made clear. Id. at 350836, 125 S. Ct. at

2216017. Second, Justice Scalia submitted that

oCongress may regul at e even nonecono
activity if that regulation is a necessary part of a

more gener al regul ationlidof interstate
at 37, 125 S. Ctel axamt21que sTthieo n®

t hen becomes owhet her t he means cho
6reasonably adaptedd t o t he attainn

|l egiti mate end under I he commerce powe

In addition to relying on these Commerce Clause
cases, both parties and the district court conducted a
separate analysis of the Necessary and Proper
Clauseds implications for the Act. We
foundational principles relating to that Clause,
focusing our attention on United States v. Comstock ,
560 U.S. _, 130 S. Ct. 1949 (2010).

G. Necessary and Prop er Clause: United
States v. Comstock

Congress has t he power o[t]o ma k e
which shall be necessary and proper for carrying into
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Executiond6 its enumensmaarteld power . Uu. S.
88, cl. 18. The Necessary and Proper Clause is

intimately tied to t he enumerated power it

effectuates. The Supreme Court has recognized that

t he Necessary and Proper Cl ause Oi s
delegation of a new and independent power, but

simply provision for making effective the powers

theretof or e Kaesast\ cCal@atdlo, 6206

u.s. 46, 88, 27 S. Ct. 655, 663 (1907)
declaration, for the removal of all uncertainty, that

the means of carrying into execution those [powers]

ot her wi se granted ar e i ncluded I n t
Kinsella v. United States , 361 U.S. 234, 247, 80 S.

Ct. 297, 304 (1960) (alterations in original) (quoting

VI WRITINGS OF JAMES MADISON 383 (Gaillard Hunt

ed., 1906)). It reaffirms that Congress has the

incidental powers necessary to carry its enumerated

powers into effect.

The Supr eme defmitive Shatementook
t he Necessary and Proper Clauseds func
Chief Justice Mar s hMcCuloghsv. arti cul ati on
Maryland : oLet the end be | egitimate, | et
the scope of the constitution, and all means which
are appropriate, wh ich are plainly adapted to that
end, which are not prohibited, but consist with the
letter and spirit of the constitution, are
constitutional .6 17 U.S. (4 Wheat.) 3
Thus, when legislating within its enumerated
powers, Congress has broad author i t y: Ot he
Necessary and Proper Clause makes clear that the
Constitutionds grants of speci fic fed
authority are accompanied by broad power to enact
| aws that are O6convenient, or useful o
the authorityds eb Bedmswdki560 a l exercis
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U.S.at _ , 130 S. Ct. at 1956 (quoting McCulloch , 17
U.S. at 413, 418).

As it relates to the commerce power, the Supreme
Court has essentially bound up the Necessary and
Proper Clause with its substantial effects analysis. 80

As Justice Scalia noted in Raich, oCongressds
regulatory authority over intrastate activities that
are not themselves part of interstate commerce
(including activities that have a substantial effect on
interstate commerce) derives from the Necessary
and Proper Clause.6 545 U. S. at 34, 125 S. Ct
2216 (Scalia, J., concurring).

Comstock r epresents the Supreme Courtds

recent, detailed application of Necessary and Proper

Clause doctrine. In Comstock, the Supreme Court

held that Congress acted pursuant to its Articl e |

powers in enacting a federal civil -commitment

statute, 18 U.S.C. 8§ 4248, that authorized the

Department of Justice to detain mentally ill,

sexually dangerous prisoners beyond the term of

their sentences. The majority opinion enumerated

five Ocomuisde rtahta t supported t he stat

80 For instance, the Court formulated the question in ~ Raich
as Owhether the power veste8ofin Congress by #

the Constitution o6to make all|l Laws which sha
and proper for carrying i nt o Executionb i ts authority

6regul at e Commer ce wi t h foreign Nations, an
sever al Statesd includes the power [ asserted]

125 S. Ct. at 2198099 (alteration omitted). Although the
Wickard Court did not expressly invoke the Nece ssary and
Proper Clause, the Raich Court clearly assumed as much. See
id. at 22, 125 S. Ct. at 2209.
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constitutional val i dity: o(1) t he br
Necessary and Proper Clause, (2) the long history of

federal involvement in this arena, (3) the sound

reasons for the statuteds enact ment [
Go v er n me n tdiél snterestiis $afeguarding the

public from dangers posed by those in federal

custody, ( 4) the statuteds accommodat
i nterests, and (5) t he statuteds na
Comstock, 560 U.S. at __, 130 S. Ct. at 1965.

On the breadth of the Necessary and Proper
Clause, the Comstock Court noted that (1) the
federal government is a government of enumerated
power s, but (2) i's also vested o006with
for the execution of those powers. Id. (quoting
McCulloch, 17 U.S. at 408). The Supreme Court
must determine whether a federal statute

oconstitutes a means that is rational!l
implementation of a constitutionally enumerated
powerld. 60[ T] he rel evant i nquiry i s S i

Owhet her the means chosen are reasona
to the attainment of a legitimate end under the

commerce powerd or under ot her power ¢
Constitution grants Congress the authority to

i mpl e m&ndt. ¢130 S. Ct. at 1957 (quotation

marks omitted) (quoting Raich, 545 U.S. at 37, 125

S. Ct. at 2217 (Scalia, J., conc urring)).

Turning to the second factor i the history of
federal involvement i the Supreme Court recognized
that, beginning in 1855, persons charged with or
convicted of federal offenses could be confined to a
federal mental institution for the duration of thei r
sentences. Id. at __, 130 S. Ct. at 1959. Since 1949,
Congress had al so Oauthorized t he p (
detention of federal prisoners who suffer from a
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ment al ill ness and who ldre thereby da
at _, 130 S. Ct. at 1961. The Supreme Court
observed t h a't o[ a] si de from 1its speci fic
sexually dangerous persons, 8 4248 is similar to the
provisions first enacted i n 19496 a |

represented oO0Oa modest addition to a
federal statutory framework, which has been in
place since 1855.61d.

~

As to the third factor fi reasons for enactment in
Il i ght of t he g o0 v i@ then Buprened s i nterest
Court concluded that o0Congress reasona
its longstanding civil -commitment system to cover
mentally ill and sexually dangerous persons who are
already in federal custody, even if doing so detains
them beyond the termination of their criminal
s ent e ndd dheo6federal government:. (1) is the
custodian of its prisoners and (2) has the power to
protect the public from the threats posed by the
prisoner s in its charge. Id.

Turning to the fourth factor 7 accommodation of
state interests i the Comstock Court ruled that
84248 oproperly accountdsatf or state int
_, 130 S. Ct. at 1962. The Supreme Court found
persuasive that the statute required the  Attorney
General (1) to allow (and indeed encourage) the state
in which the prisoner was domiciled or tried to take
custody and (2) to immediately release the prisoner
if the state seeks to assert authority over him. 81 Id.

81The Attorney General must oOmake all reason
to caused6 the state in which the prisoner is ¢
oOassume responsdbstilady, fwoar ehi sand treatment. o
Comstock, 560 U.S. at __, 130 S. Ct. at 1954 (quoting 18 U.S.C.
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On the fifth and final factor fit he statuteds
narrow scopefi the Comstock Court found the statute
not oO0too sweeping in its scoped6 and tt
84248 and an enumerated Article
attenuad et. ¢ 130 S. Ct. at 1963. The
Supreme Court concluded that Lopez& admonition
t hat courts shoul d not opil e i nf
inferenced6 did not present any probl
to the civil -commitment statute. Id. (quoting Lopez,
514 U.S. at 567, 115 S. Ct. at 1634). Specifically, the
Comstock Court di scerned t hat ot he same
enumerated power that justifies the creation of a
federal criminal statute, and that justifies the
additional implied federal powers that the dissent
considers legitimate, justifies civi | commitment
under 8 4 248 aslidwe | |1306S. Ct. at 1964.
The Supreme Court rejected the notion that
0Congressf6s authority can be no more |
removed from a specifichllly enumerat ec
at _ ,130S. Ct. at 1963.

Lastly, the Supre me Court emphasized that
84248 had been applied to oonly a smal
feder al pld.ias_o0,130 S.Ct. @t 1964 (citing
evidence that 0105 individuals have b
84248 out of over 188,000 federal i nr
Supreme Court concl uded t B248 is mA

§ 4248(d)). If the state consents, the prisoner will be released to
the appropriate official in that state. Id. at __, 130 S. Ct. at
1954855. If the state declin es to take custody, the Attorney

Gener al wi || opl ace t he person for treat ment
facilityodé until the state assumes the role or
longer poses a sexually dangerous threat. Id. at _ , 130 S. Ct.

at 1955 (quoting 18 U.S.C. § 4248(d)).
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reasonably adapted and narrowly tailored means of

pursuing the Governmentods | egitimate |
federal custodian in the responsible administration

of i ts prison syst embé and t hus di d
Congress with a general police pow er. Id. at __, 130

S. Ct. at 1965.

Although concurring in the judgment, Justice
Kennedy and Justice Alito 82di d not join the Courtods
maj ority opinion. Because Justice
concurring opinion focuses on Commerce Clause and
federalism issues, we provide extended treatment of

it here.
Justice Kennedyds primary disagreemert
maj ority concerned its-empplication of
82Justice Alito wrote separately to express 0
the breadth of the Courtds | anguage, and the

standard that the Court applies. 6 560 U.S. a
at1968 (Alito, J., concurring) (citation omitted). Justice Alito
stressed that 0Ot he Necessary and Proper Cl ause
Congress carte blanche. ¢&d. at _, 130 S. Ct. at 1970. While
theword oOnecessaryé need not connote that the
by Congress be oOabsolutely necessaryé or 0ind

termrequires an OGappropriated |link between a power
by the Constitution and t hldltisasw enacted by Co
the Supreme Courtds duty, he decl ared, ot o en

with that [Id. hiketJastice Bemnedy, Justice Alito

suggested that t he Necessary and Proper Clause context of the

case did not warrant an analysis o0in which it
for a court to think of a rational basis on which Congress might

have perceived an attenuated link between the powers

underlying the federal crim inal statutes and the challenged

ci vil commi t meld.tin @omstock, lyicantrastithe

government had demonstrated oO0a substanti al |
constitutiomlal powers. 6
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rationalitybo test. He advised t hat
orationally rel atedd and orational b
employed with care, particu larly if either is to be

used as a stand-al one Id. efst,. 180 S. Ct. at

1966 (Kennedy, J., concurring). Justice Kennedy

observed that the phrase oOrational bas
employed in Due Process Clause contexts, where the

Court adopts a very def erential review of

congressional acts. Id. Under the Lee Optical test

applied in such due process settings, the Court

merely asks whether 006it might be tho
particular legislative measure was a rational way to

correct 60 Id a(quoting vWilliamson v. Lee

Optical of Okla., Inc ., 348 U.S. 483, 4870688, 75 S. Ct.

461, 464 (1955)). By contrast, Justice Kennedy

asserted, ounder the Necessary and Pr
application of a orational basi sd test
as exacting as it has been in the Commerce Clause

cases, if ndot more so. 56

The Commerce Clause precedents of Raich,

Lopez, and Hodel o0r equi r e a tangi bl e I i nk 1
commerce, not a mere conceivable rational relation,

as in Lee Optical. @. at 130 S. Ct . at 1967.

rational basi s referred to in the Commerce Clause

context is a demonstrated link in fact, based on

empirical d e médn sJustica t Kermedy 6

reiterated LopezEad moni ti on that 006[s]imply bec¢
Congress may conclude that a particular activity

substantially affects interstate commerce does not

necessaril y Ildné&kotng iLapezssad USSO

at 557 n.2, 115 S. Ct. at 1629 n.2). In this regard,

o[ w]l]hen the inquiry i's whether a fed:
sufficient links to an enumerated power to be within

the scope of federal authority, the analysis depends
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not on the number of links in the congressional -

power chain but on theldsatrength

_ , 130 S. Ct. at 1966.

In summary, these landmark Supreme Court
decisionsii Wickard , South- Eastern Underwriters,
Heart of Atlanta Motel, Lopez, Morrison, Raich, and
Comstocki together set forth the governing
principles and analytical framework we must apply
to the commerce power issues presented here.

V. CONSTITUTIONALITY OF INDIVIDUAL
MANDATE UNDER THE COMMERCE
POWER

Wi t h a firm under standi

provisions, the congressional findings, and the
Supreme Courtds Commer ce
turn to the central question at hand: whether the
individual mandate is beyond the constitutional
power granted to Congres s under the Commerce
Clause and Necessary and Proper Clause.

In this Section, we begin with first principles. We
then examine the subject matter the individual
mandate seeks to regulate, and whether it can be
readily categorized under the classes of activi ty the
Supreme Court has previously identified. We follow
with a discussion of the unprecedented nature of the
individual mandate. Next, we analyze whether the

Cl

indi vi dual mandate is a val

power to regulate activities that substanti  ally affect
interstate commerce. In this regard, we appraise
whet her t he governmentds
judicially enforceable limiting principles and address
the indivi dual -reathang drglicaids
for our federalist structure. Lastly, we cons ider the

f
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government os alternative argument t
individual mandate is an essential part of a larger
regulation of economic activity.

We conclude that the individual mandate exceeds
Congressf6s commerce power .

A. First Principles

As the Supreme Courthas observed, O0The judici al
authority to determine the constitutionality of laws,
in cases and controversies, is based on the premise

t hat the Opowers of the | egislature a
limited; and that those limits may not be mistaken,
or forgotten, the const i tuti on iGty ovritten. d0

Boerne v. Flores, 521 U.S. 507, 516, 117 S. Ct. 2157,

2162 (1997) (quoting Marbury v. Madison, 5 U.S. (1

Cranch) 137, 176 (1803)). The judiciary is called

upon not only to interpret the laws, but at times to

enforce the Const i t uti onods | power bfs on t he
Congress, even when that power is used to address

an intractable problem.

In enforcing these limits, we recognize that the
Constitution established a federal government that
is o0b6backnowledged by al/l to be one o
p o we r Gomdgiogk, 560 U.S. at _, 130 S. Ct. at
1956 (quoting McCulloch, 17 U.S. at 405). In
describing this constitutional structure, the Supreme
Cour't has emphasized James Madisonds
in The Federalist No. 45 : 06The power :
the pr oposed Constitution to the federal government
are few and defined. Those which are to remain in
the State governments are numerous and
i ndef i @Gregore v. &shcroft, 501 U.S. 452, 458,
111 S. Ct. 2395, 2399 (1991) (quoting THE
FEDERALIST No. 45, at 292093 (James Madison)
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(Clinton Rossiter ed., 1961)); see alsoLopez, 514 U.S.

at 552, 115 S. Ct. at 1626 (quoting same). In that

same essay, Madison noted that the commerce power

was one such enumerated power: 0OThe r ¢
commerce, it is true, is a ne w power; but that seems

to be an addition which few oppose, and from which

no apprehensions TBHE EEDERMISTETr t @i ned. O

No. 45, at 289 (James Madison) (E.H. Scott ed.,

1898). The commerce power has since come to

dominate federal legislation.

Thepowert o regul ate commerce is the pow
prescribe the rule by which commerce is to be
g oV er rGiblobnsp22 U.S. at 196. As the Supreme
Court instructs us, 0The power o f Con
field is broad and sweeping; where it keeps within its
sphere and violates no express constitutional
limitation it has been the rule of this Court, going
back almost to the founding days of the Republic, not
t o i nt &atdembach v. &cClung , 379 U.S. 294,
305, 85 S. Ct. 377, 384 (1964). In fact, if the object of
congressional legislation falls within the sphere
contempl ated by t he Commer ce Cl ause,
power is plenary and may be exerted to protect
interstate commerce no matter what the source of
t he dangers whi cdbnest&hlauwhdin en it . 6
Steel Corp., 301 U.S. at 37, 57 S. Ct. at 624 (citation
and quotation marks omitted).

It is because of the breadth and depth of this
power that even when the Supreme Court has

bl essed Congressds most expansive invo
Commerce Clause, it has done so with a word of
warni ng: oUndoubtedly the scope of this

be considered in the light of our dual system of
government and may not be extended so as to
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embrace effects upon interstate commerce so indirect
and remote that to embrace them, in view of our
complex society, would effectually obliterate the
distinction between what is national and what is
local and create a completely centralized
govVver nmdnltis this dualistic nature of the
Commerce Clause powerfi necessarily broad vyet
potentially dangerous to the fund amental structure
of our government i that has led the Court to adopt a
flexible approach to its application, one that is often
difficult to apply. As Chief Justice Hughes noted,

Whatever terminology is used, the criterion is

necessarily one of degree and mu st be so defined.

This does not satisfy those [who] seek for

mathematical or rigid formulas. But such

formulas are not provided by the great concepts

of the Constitution such as &6interst
60due process, 0 Oequal protection. 0 |
the balance of the constitutional grants and

limitations, it is inevitable that we should define

their applications in the gradual process of

inclusion and exclusion.

Santa Cruz Fruit Packing Co. v. NLRB ., 303 U.S.

453, 467, 58 S. Ct. 656, 660 (1938); see also Lopez,

514 U.S. at 566, 115 s. Ct. at 1633 (.
Congress®o authority i s i mited t o t
enumerated in the Constitution, and so long as those

enumerated powers are interpreted as having

judicially enforceable outer limits, congressional

legislation under the Commerce Clause always will

engender 061 egal uncertainty. dd6).

Thus, it is not surprising that  Lopez begins not
with categories or substantial effects tests, but
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rather of i rst principles,©o reaff i
oconstitutional | sion ofaautdosity e d di vi

[ t hat ] Owas adopted by t he Framer s
protection of our fundament al l i bertie

553, 115 S. Ct. at 1626 (citing Gregory, 501 U.S. at

458, 111 S. Ct. at 2400). While the substantial

growth and devel op npewertunderf Congressds
the Commerce Clause has been well -documented,

the Court has often reiterated that the power therein

granted remains Osublgettht7, t o outer | i mi
115 S. Ct. at 1628. When Congress oversteps those
outer limits, the Constitution requires judicial

engagement, not judicial abdication.

The Supreme Court has placed two broad
limitations on congressional power under the
Commerce Cl ause. First, Congressod
accommodate the Constitutionds fe
and pr eser vaion bedweed wisat is truly
nati onal and whald at57068r113 v | ocal . 0
S. Ct. at 1634. Second, the Court has repeatedly
warned that courts may not interpret the Commerce
Clause in a way that would grant to Congress a
gener al pol i ce the Bowwlers denietvh i ¢ h
t he National Government and reposed in
Morrison , 529 U.S. at 618, 120 S. Ct. at 1754; see
also Lopez, 514 U.S. at 584, 115 S. Ct. at 1642
(Thomas, J., c o alwaysrhave mejgcled ( 0 [ W] e
readings of the Commerce Clause and the scope of
federal power that would permit Congress to
exercise a police power; our cases are quite clear that
there are real l' imts to federal power

Therefore, in determining if a congressional
action is within the limits of the Commerce Clause
we must look not only to the action itself but also its
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implications for our constitutional structure. See
Lopez, 514 U.S. at 563968, 115 S. Ct. at 1632 334.
While these structural limitations are often

discussed in terms of federalism, their ultimate goa |
is the protection of individual liberty. See Bond v.

United States, 564 U.S. _, , 131 S. Ct. 2355, 2363
(2011) (0OFederalism secures t he free
i ndi vi dNewaYork §.)United States , 505 U.S. at
181, 112 S. Ct . at 2doeslnot( 0 The Constit

protect the sovereignty of States for the benefit of
the States or state governments as abstract political

entites . ... To the contrary, the Constitution
divides authority between federal and state
governments for the protection of individuals . 6 ) .

With this at stake, we examine whether Congress
legislated within its constitutional boundaries in
enacting the individual mandate. 8 We begin this
analysis with a opresumption of const

meaning t hat owe invalidate a cong
enactment only upon a plain showing that Congress
has exceeded its corMertisont,uti onal bound

529 U.S. at 607, 120 S. Ct. at 1748.
B. Dichotomies and Nomenclature

The parties contend that the answer to the
guestion of t he i ndividual man

83 As a preliminary matter, we note that the parties appear
to agree that if the individual mandate is to be sustained, it
must be under the third category of activities that Congress
may regulate under its commerce power. i.e., Ot hose activities
that substantially aff éapdz 514riJtSer st at e commer ce.
at 559, 115 S. Ct. at 1630.
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constitutionality is straightforward. The government

emphasizes that Congress intended to regulate the

health insurance and health care markets to

ameliorate the cost -shifting problem created by

individuals who forego insurance yet at some time in

the futu re seek health care for which they cannot

pay. 42 U.S.C. § 18091(a)(1)(A), (H). One of the tools

Congress employed to solve that problem is an

economic mandate requiring Americans to purchase

and continuously maintain health insurance. The

government argue s that the individual mandate is

constitutional because it regul ates 0
economicdé activity related to an i nd
universal participation, whereas the regulations in

Lopez and Morrison touched on criminal conduct,

whi ch i s nesehse df itha phease, economic

act i vMotrigon 6529 U.S. at 613, 120 S. Ct. at

1751. The government submits that Congress has

mandated only how Americans finance their

inevitable health care needs.

The plaintiffs respond that the plain text of the
Constitution and Supreme Court precedent support

the conclusion that dcoactivityod is a
valid congressional regulation under the commerce

power . The plaintiffs stress t hat
authority is to oO0Oregulated commerce,

individuals to enter into commerce so that the
federal government may regulate them. The
plaintiffs point out that by choosing not to purchase
insurance, the uninsured are outside the stream of
commerce. Indeed, the nature of the conduct is
marked by the absenceof a commercial transaction.
Since they are not engaged in commerce, or activities
associated with commerce, they cannot be regulated
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pursuant to the Commerce Clause. The plaintiffs
emphasize that, in 220 years of constitutional
history, Congress has never exer cised its commerce
power in this manner.

Whereas the parties and many commentators
have focused on this distinction between activity and
inactivity, we find it useful only to a point.
Beginning with the plain language of the text, the
Commerce Clause gives Congress the power to
Oregul ate Comm@asTcat. 108 8Jcl.B.
The power to regulate commerce, of course,
presupposes that something exists to regulate. In its
first comprehensive discussion of the Commerce
Clause, the Supreme Court in Gibbons attempted to
define commerce, stating, oCommer ce,
is traffic, but it is something more: it is  intercourse.
It describes the commercial intercourse between
nations, and parts of nations, in all its branches, and
is regulated by prescribing rul es for carrying on that
i ntercour s e22d).S.Gi 189390 (8mphasis
added) . The natur e of Chi ef Justice
formul ation presaged the Supreme Court
to describe commerce in very general terms, since an
attempt to formulate a precise and all -encompassing
definition would prove impractical.

However, the Supreme Court has always
described the commerce power as operating on
already existing or ongoing activity. The  Gibbons
Court stated, o0lf Congress has the pov
it, that powe r must be exercised whenever the
subject exists. If it exists within the States, if a
foreign voyage may commence or terminate at a port
within a State, then the power of Congress may be
exercised wi t hid. nat 185 (Snplmsise . 0
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added). In its recent cases, the Supreme Court has

continued t o articul at e Congressads

authority in ter nepezpthe Comtct i vity.

identi fied ochtégoriese of activitya that
Congress may regul ate wunder i ts
and concl uded oh bfatgundnpaolscale s s i
school zone is in no sense an economic activity. 6 51 4

U.S. at 558, 567, 115 S. Ct. at 1629, 1634 (emphasis

added); see alsoRaich, 545 U.S. at 26, 125 S. Ct. at

6 I n

comme

2211 (o[ T]l]he CSA is a statute that dir
economic, commercial activity. 6 (emphasi s added) ) ;

Morrison, 529 U.S. at 611, 120 S. Ct. at 1750

( liopez& review of Commerce Clause case law
demonstrates that in those cases where we have

sustained federal regulation of intrastate activity

based upon the act i v substardial effects on

interstate commerce, the activity in question has

been some sort of economic endeavor. 6 (emphasi s
added)).

As our extensive discussion of the Supreme

Courtdés precedent reveal s, Commer ce C

run the gamut of possible regulat ion. But the diverse
fact patterns of Wickard , South-Eastern
Underwriters, Heart of Atlanta Motel, Lopez,
Morrison, and Raich share at least one commonality:
they all involved attempts by Congress to regulate
preexisting, freely chosen classes of activitie s.

Nevertheless, we are not persuaded that the
formalistic dichotomy of activity and inactivity
provides a workable or persuasive enough answer in
this case. Al t hough the Supr eme
Clause cases frequently speak in activity -laden
terms, the Court has never expressly held that
activity is a precondition for

Court i

Congr €
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regulate commerce i perhaps, in part, because it has
never been faced with the type of regulation at issue
here.

We therefore must refine our understanding of
the nature of the individual mandate and the subject
matter it seeks to regulate. The uninsured have
made a decision, either consciously or by default, to
direct their financial resources to some other item or

need than health insurance. Congress d
activi t y 6 it sought t o regul at e as oec
financial decisions about how and when health care

is paid for, and when health insurance

42 U.S.C. §18091(a)(2)(A) (emphasis added). It

deemed such decisions as activity that s

ocommer ci @abnaamidc ei nld. ICangress e . 6

l inked the individual mandate to this
the absence of th[is] requirement, some individuals

would make an economic and financial decision to

forego health insurance coverage and attempt to self -

insure . ... K.

That Congress casts the individual mandate as
regulating economic activity is not surprising. In
Morrison , the Supreme Court acknowledged that
ot hus far i n our Nati onds history ou
upheld Commerce Clause regulation of intrastate
activity only where that activity is economic in
nature. 6 529 U.S. at R, 120 S. Ct .
confirmed the continued viability of this distinction
between economic and noneconomic activity in
assessing Congressos Seedb#ibmer ce aut hori
U.S. at 25026, 125 S. Ct. at 2210 611.

The parties here disagree about where the
individual mandat e falls wi t hin t hi

N
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versus noneconomic activityo framewor
hand, a decision not to purchase insurance and to

self-insure for health care is a financial decision that

has more of an economic patina than the gun

possession in Lopez or the gender -motivated violence

in Morrison . But whether such an economic decision

constitutes  economic  activity as previously

conceptualized by the Supreme Court is not so clear,

nor do we find this sort of categorical thinking

particularly helpful in assessing the constitutionality

of such an unprecedented congressional action. After

all, in choosing not to purchase health insurance, the

individuals regulated by the individual mandate a re

hardly involved in the oOoproduction, di
consumption of commodities, 6 which wa:
definition of economics provided by the Raich

Court. 84 545 U.S. at 25, 125 S. Ct. at 2211 (citation

and quotation marks omitted). Rather, to the extent

t he uninsured can be said t o be
activity consists of the absence of such behavior, at

least with respect to health insurance. 85 Simply put,

(@2
o]
(@)

84The fact that conduct may be said to have economic
effects does not, by that fact alone, render the conduct
deconomic activity, o6 at |l east as defined by t
Lopez and Morrison make this observation apparent. Even the
fact that conduct in some way relates to commerce does not, by
itself, convert that conduct into economic activity. Indeed, the
regulated activity in  Lopez (firearm possession) directly related
to an article of com merce (the firearm being possessed). The
Supreme Court has emphasized that the relevant inquiry is the
link between the regulated activity and its effects on interstate
commerce.

85The government correctly notes that many of the
uninsured do actively consu me health care, even though they
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the individual mandate cannot be neatly classified
under either the Oeconomcc activityo o
activityo headings.

This confirms the wisdom in the conclusion that
the Courtds attempts throughout histor
osemantic or formal i stic categories t
t hat were commerce and those that wer
doomed to fail. Lopez, 514 U.S. at 569, 115 S. Ct. at
1635 (Kennedy, J., concurring). Compare United
States v. E.C. Knight Co., 156 U.S. 1, 13, 15 S. Ct.
249, 254 (1895) (approving manufacturing -commerce
dichotomy), with Standard Oil Co. v. United States |,
221 U.S. 1, 68069, 31 S. Ct. 502, 519 (1911)
(declaring  manufacturing -commerce  dichotomy
Ounsouleddsp Lopez, 514 U.S. at 572, 115 S.
Ct . at 1636 (Kennedy, J. concurring)
Courtdés recognition of the i mportance
conception of t he Widkadm&¥7ce power 0) ;
u.s. at 120, 63 S. Ct. at 87 (stating
the power of Congress are not to be decided by
reference to any formula which would give
controling force to nomenclature such as
O6producti ond aSwift & €o. w.duniteg ct 6 60) ;
States, 196 U.S. 375, 398, 25 S. Ct. 276, 280 (1905)
(observing that ocommerce among the st
technical legal conception, but a practical one, drawn
from the course of businessd). Yet, C «
these dichotomies and doctrinal vacillations  have
been, they appear animated by one overarching goal:
to provide courts with meaningful, judicially

are not participants in the health insurance market. We
address this point at length later.
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administrable limiting principles by which to assess
Congressdos exercise of its Commerce CI

Properly formulated, we perceive the question
before us to be whether the federal government can
issue a mandate that Americans purchase and
maintain health insurance from a private company
for the entirety of their lives. 8 These types of
purchasing decisions are legion. Every day,
Americans decide what p roducts to buy, where to
invest or save, and how to pay for future
contingencies such as their retirement, their
childrenos education, and their heal
government contends that embedded in the
Commerce Clause is the power to override these
ordinary decisions and redirect those funds to other
purposes. Under this theory, because Americans
have money to spend and must inevitably make
decisions on where to spend it, the Commerce Clause
gives Congress the power to direct and compel an
i ndi vi duading sin osdere to further its
overarching regulatory goals, such as reducing the
number of uninsureds and the amount of
uncompensated health care.

In answering whether the federal government
may exercise this asserted power to issue a mandate
for Americans to purchase health insurance from

8 Whether one describes t he regul at ed i nd
decision as the financing of health care, self -insurance, or risk
retention, the congressional mandate is to acquire and
continuously maintain health coverage. And unless the person
is covered by a government-financed health program, the
mandate is to purchase insurance from a private insurer.
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private companies, we next examine a number of

issues: (1) the unprecedented nature of the

indi vidual mandat e; (2) whether Congr e
of its commerce authority affords sufficient and

meaningful limiting principle s; and (3) the far -

reaching implications for our federalist structure.

C. Unprecedented Nature of the Individual
Mandate

Both parties have cited extensively to previous
Supreme Court opinions defining the scope of the
Commerce Clause. Economic mandates suc h as the
one contained in the Act are so unprecedented,
however, that the government has been unable,
either in its briefs or at oral argument, to point this
Court to Supreme Court precedent that addresses
their constitutionality. Nor does our independent
review reveal such a precedent.

The Supr eme Court has sustained Col
authority to regulate steamboat traffic,  Gibbons, 22
U.S. 1; trafficking of lottery tickets across state lines,
The Lottery Case, 188 U.S. 321, 23 S. Ct. 321 (1903);
and carrying a woman across state lines for
Oi mmor al p HokepvoUmited Staies , 227 U.S.
308, 320, 33 S. Ct. 281, 283 (1913). Through the
Commerce Clause, Congress may prevent the
interstate transportation of liquor, United States v.
Simpson, 252 U.S. 465, 40 S. Ct. 364 (1920); punish
an automobile thief who crosses state lines, Brooks v.
United States, 267 U.S. 432, 45 S. Ct. 345 (1925);
and prevent diseased herds of cattle from bringing
their contagion from Georgia to Florida, Thornton v.
United States , 271 U.S. 414, 46 S. Ct. 585 (1926).
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In the modern era, the Commerce Clause has
been used to regulate labor practices, Jones &
Laughlin Steel Corp ., 301 U.S. 1, 57 S. Ct. 615;
impose minimum working conditions, Darby, 312
U.S. 100, 61 S. Ct. 451; limit the productio n of wheat
for home consumption, Wickard , 317 U.S. 111, 63 S.
Ct. 82; regulate the terms of insurance contracts,
South-Eastern Underwriters , 322 U.S. 533, 64 S. Ct.
1162, prevent discrimination in hotel
accommodations, Heart of Atlanta Motel , 379 U.S.
241, 85 S. Ct. 348, and restaurant services,
Katzenbach, 379 U.S. 294, 85 S. Ct. 377; and prevent
the home production of marijuana for medical
purposes, Raich, 545 U.S. 1, 125 S. Ct. 2195. What
the Court has never done is interpret the Commerce
Clause to allow Congress to dictate the financial
decisions of Americans through an economic

mandate.
Both the Congressional Budget Oof fic
and t he Congressional Research Servi

have commented on the unprecedented nature of the

individual mandate. When th e idea of an individual

mandate to purchase health insurance was first

floated in 1994, the CBO stated that
requiring all individuals to purchase health

insurance would be an unprecedented form of federal

act i BreEC. 8BTUDIES DIV., CONG. BUDGE T OFFICE ,

THE BUDGETARY TREATMENT OF AN |NDIVIDUAL

MANDATE TO BuY HEALTH INSURANCE 1 (1994)

[hereinafter CBO  MANDATE MEemo]. The CBO

observed that Congress oOhas never req
to buy any good or service as a condition of lawful

residence in the Unite d St ates, 0 noting t hat
omandat es typically apply +to peopl e
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economic transactions, rather than as members of
soci ed yat B32. Meanwhile, in reviewing the
present legislation in 2009, the CRS warned:

Despite the breadth of powers that have been
exercised under the Commerce Clause, it is
unclear whether the clause would provide a solid
constitutional foundation for legislation
containing a requirement to have health
insurance. Whether such a requirement would be
constitutional under the Comm erce Clause is
perhaps the most challenging question posed by
such a proposal, as it is a novel issue whether
Congress may use this clause to require an
individual to purchase a good or a service.

Jennifer Staman & Cynthia Brougher , CONG.
RESEARCH SERV., R. 40725, REQUIRING |NDIVIDUALS
TO OBTAIN HEALTH INSURANCE : A CONSTITUTIONAL
ANALYSIS 3 (2009).

The fact that Congress has never before exercised
this supposed authority is telling. As the Supreme
Court has noted, oOthe wutter | ack of st
obligat i ons on the Statesd executive (not
the attractiveness of that course to Congress),
suggests an assumed absenceo f s uc h Ppntewer . 0
521 U.S. at 907008, 117 S. Ct. at 2371; see alsoVa.
Office for Prot. & Advocacy v. Stewart, 563 U.S.
., 131 S. Ct . 1632, 1641 (2011) (oLac
precedent can indicate a constitution
Alden v. Maine , 527 U.S. 706, 743044, 119 S. Ct.
2240, 2261 (1999). Few powers, if any, could be more
attractive to Congress than compelling the purchase
of certain products. Yet even if we focus on the
modern era, when congressional power under the
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Commerce Clause has been at its height, Congress
still has not asserted this authority. Even in the face
of a Great Depression, a World War, a Cold War
recessions, oil shocks, inflation, and unemployment,
Congress never sought to require the purchase of
wheat or war bonds, force a higher savings rate or
greater consumption of American goods, or require
every American to purchase a more fuel efficient
vehicle. 8" SeePrintz , 521 U.S. at 905, 117 S. Ct. at
2370 (.odafligr fCongresses avoided use of this
highly attractive power, we would have reason to
believe that the power was thought not

Traditionally, Congress has sought to encourag e
commercial activity it favors while discouraging
what it does not. This is instructive. Not only have
prior congressional actions not asserted the power
now cl ai med, t hey ocontain S 0me i nd
precisely the oppldatoglOelldaS sumpti on. 0
Ct. at 2372. Instead of requiring action, Congress
has sought to encourage it. The instances of such
encouragement are ubiquitous, but the example of
flood insurance provides a particularly relevant
illustration of how the individual mandate departs
from conventional exercises of congressional power.

In passing the National Flood Insurance Act of
1968, Congress recognized that of rom
flood disasters have created personal hardships and
economic distress which have required unforeseen
disaster relief measures and have placed an

87 Compare the lack of legislation compell ing activity to the
long history of Congress forbidding activity.
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increasing burden on t he Nati onds resources.
U.S.C. 8 4001(a)(1). Despite considerable

expenditures on public programs designed to prevent

fl oods, those programs had onot been
protect adequately against growing exposure to

future f | old d§400lday(?).€lrs response to

this problem, however, Congress did not require

everyone who owns a house in a flood plain to

purchase flood insurance. In fact, Congress did not

even require anyone who chooses to build a new

house in a flood plain to buy insuran ce. Rather,

Congress created a series of incentives designed to

encourage voluntary purchase of flood insurance.

These incentives included requiring flood insurance

before the home owner could receive federal financial

assistance or federally regulated loa ns. See id.

§4012a(a), (b)(1).

Wit hout an oindividual mandate, O
insurance program has largely been a failure. See
Bryant J. Spann, Note, Going Down for the Third

Time: Senat or Kerryds Reform Bill Coul d
Drowning National Flood Insurance Program, 28
GA. L. Rev. 59 3, 597 (1994) (060ne of t he

astounding facts to surface from the Midwestern
flood of 1993 was that so few homeowners eligible for
flood insurance actually had it. Of the states
impacted by the flood, lllinois had the highest
percentage of eligible households covered, with
8. 7%. 6) . reésorefor this pw participation is
not surprising. o0Disaissugis relief, as
almost invincible. No politician wants to be on record
as opposing disaster relief, particularly  for his or her
own constidtaue®x Pesplediving in a flood
plain know that even if they do not have insurance,
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they can count on the virtually guaranteed
availability of federal funds. 88 Nevertheless, despite
the unpredictability of flooding, t he inevitability that
floods will strike flood plains, and the cost shifting
inherent in uninsured property owners seeking
disaster relief funds, Congress has never taken the
obvious and expedient step of invoking the power the
government now argues it has and forcing all
property owners in flood plains to purchase
insurance. 89

Contrast flood insurance with the very few
instances of activity in which Congress has
compelled Americans to engage solely as a
consequence of being citizens living in the United
States. Given the attractiveness of the power to
compel behavior in order to solve important
problems, we find it illuminating that Americans
have, historically, been subject only to a limited set
of personal mandates: serving on juries, registering
for the draft, filing tax returns, and responding to
the census. These mandates are in the nature of
duties owed to the government attendant to
citizenship, and they contain clear foundations in the

88 Compare this with the Emergency Medical Treatment
and Active Labor Act ( dsOMd Avhichd) |, 42 U.
ensures public access to emergency medical services without
regard ¢t olitytopayds abi

89 The contrast with the individual mandate is even more
stark when we consider that property owners in flood plains
have actually entered the housing market.
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constitutional text 9.  Additionally, all these
mandates involve a c itizen directly interacting with
the government, whereas the individual mandate
requires an individual to enter into a compulsory
contract with a private company. In these respects,
the individual mandate is a sharp departure from all
prior exercises of fe deral power.

The draft is an excellent example of this sort of
duty, particularly as it is one upon which the

Supreme Court has spoken. In the Selective Draft

Law Cases, the Supreme Court reviewed challenges
to the draft instituted in 1917 upon the entry of the
United States into World War I. 245 U.S. 366, 38 S.

Ct. 159 (1918). The Court rejected these challenges

on several grounds, primarily based on the long
history of the draft both in the United States and

other nations. Id. at 379087, 38 S. Ct. at 162 664. But

it also pointed to the relationship between citizens
and government : ol t may
very [c]onception of a just government and its duty
to the citizen includes the reciprocal obligation of the
citizen to render military service in case of need and
t he right tld atc383n88 8.ICt. at 161.06

9 See, e.g, U.S. ConsT. art. |, 82( 0[ An] Enumeration

be made within three Ye ars after the first Meeting of the
Congress of the United States, and within every subsequent
Term of ten Years, in such Manner as they shall by Law

not

dir eddtartdl)§;8, cl. 1 (0The Congress

| ay and c ol Ideact.tl 8§ Bk Xk §pooyiding Congress
with power O[t]o raiseidahd, §2pport
(0The Tri al of al | Cri mes, except

shall be by Jury. o).

be

shall

doubt e

shall

have P

Armi eso6) ;

in

Cases (
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It is striking by comparison how very different
this economic mandate is from the draft. First, it
does not represent the solution to a duty owed to the
government as a condition of citizenship. Moreover,
unlike the draft, it has no basis in the history of our
nation, much less a long and storied one. Until
Congress passed the Act, the power to regul ate
commerce had not included the authority to issue an
economic mandate. Now Congress seeks not only the
power to reach a nefMnaodalass of doacti vi
decisions whose effects are felt some time in the
future fi but it wishes to do so through a heretofor e
untested power: an economic mandate.

Having established the unprecedented nature of
the individual mandate and the lack of any Supreme
Court case addressing this issue, we are left to apply
some basic Commerce Clause principles derived
largely from Wickard, Lopez, Morrison, and Raich.

D. Wickard and Aggregation

It is not surprising that  Wickard , which the Lopez
Cour't considered operhaps t he mo s t f
example of Commerce Clause authority over
i ntrastat 8 58S at 560, 115&. Ct. at
1630, provides perhaps the best perspective on an
economic mandat e. Congressds restrictdi
Fil burnds wheat acreage potentially f
purchase wheat on the open market. In doing so,
Congress was able to artificially inflate the price of

91 Some have argued that Raich now represents the high -
water mar k of @neroeg authcsity. Vge discass
Raich in more detail below.
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wheat by simultaneously decreasing supply and

increasing demand. But Wickard is striking not for

its similarity to our present case, but in how

different it is. Although  Wickard represents the

zenith of Congressos power s under
Clause, the wheat r egulation therein is remarkably

less intrusive than the individual mandate.

Despite the fact that Filbourn was a commercial
farmer®2and t hus far more amenable to
commerce power than an ordinary citizen, the
legislative act did not require him to  purchase more
wheat. Instead, Filburn had any number of other
options open to him. He could have decided to make
do with the amount of wheat he was allowed to grow.
He could have redirected his efforts to agricultural
endeavors that required less wheat. He could have
even ceased part of his farming operations. The
wheat -acreage regulation imposed by Congress, even
though it lies at the outer bounds of the commerce
power, was a limitation fi not a mandate i and left
Filburn with a choice. Tehe Act ds
to purchase insurance, on the contrary, leaves no
choice and is more far -reaching.

92 |n enacting the Agricultural Adjustment Act at issue in
Wickard , Congress apparently sought to avoid reaching
subsistence farmers whose production did not leave surplus for
sale. Thus, it exempted small farms from the quota. See
Wickard , 317 U.S. at 130 n.30, 63 S. Ct. at 92 n.30. In other
words, Congr es s @rdy appked utd asuppliers
operating in the stream of commerce, even though some of
those market suppliers also consumed a portion of wheat at
home.

t he

econ
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Although this distinction appears, at first blush,
to implicate liberty concerns not at issue on appeal, 9
in truth it strikes at the heart of whether Congress
has acted within its enumerated power. Individuals
subjected to this economic mandate have not made a
voluntary choice to enter the stream of commerce,
but instead are having that choice imposed upon
them by the federal government. This suggests that
they are removed from the traditional subjects of
Congressds commerce authority, i n the
that the regulated actors in Lopez and Morrison
were removed from the traditional subjects of
Congressods commer ce aut hority by vVir
noneconomic cast of their activ ity.

This departure from commerce power norms is
made all the more salient when we consider
principles of aggregation, the chief addition of
Wickard to the Commerce Clause canon.
Aggregation may suffice to bring otherwise
nonregul abl e, ot r bfvintabktate i nst ances
activity within Congressds reach if t
effect of this class of activity ( i.e., the intrastate
activity otaken together with that o f
similarly situatedd) substantially af
commerce. Wickard , 317 U.S. at 127828, 63 S. Ct. at
90. Aggregation is a doctrine that allows Congress to
apply an otherwise valid regulation to a class of

93 Among other counts, the district court dismissed the
plaintiffsd substantive dtheeFiftpr ocess <chall enge
Amendment. Florida v. HHS , 716 F. Supp. 2d at 1161 662. That
ruling is not on appeal.



Pet.App. 124

intrastate activity it might not be able to reach in
isolation. 94

In Morrison and Lopez, the Supreme Court
declined to apply aggregat ion to the noneconomic
activity at i ssue, reasoning that o0in
we have sustained federal regulation under the
aggregation principle in [ Wickard ], the regulated
activity was of an apparent commerci a
Morrison , 529 U.S. at 611 n.4, 120 S. Ct. at 1750 n.4.
The Court thereby resisted o6additional
the substantial effects and aggregation doctrines.
Lopez, 514 U.S. at 567, 115 S. Ct. at 1634.

The question before us is whether Congress may
regulate individuals outside the str eam of commerce,
on the theory that those oOeconomic a

deci sionso t o a v othethselvex o mmer c e
substantially affect interstate commerce. Applying
aggregation principles to an individua

to purchase a product would expand the subst antial

effects doctrine to one of unlimited scope. Given the

economic reality of our national marketplace, any

personds decision not to purchase a go
aggregated, substantially affect interstate commerce

in that good. % From a doctrinal standpoint, we see

94 Although not made explicit in ~ Wickard , the courts have
C 0ome to recogni ze aggregation as fl owing fr
powers to enact laws necessary and proper to ef fectuate its
power under the Commerce Clause. See, e.g, Raich, 545 U.S. at
22,125 S. Ct. at 2209; id. at 34, 125 S. Ct. at 2216 (Scalia, J.,
concurring); Katzenbach, 379 U.S. at 3016302, 85 S. Ct. at 382.

95 perhaps we can conceive of a purely intrastate good that
is wholly insulated from the interstate market and, therefore,
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no way to cabin the governmentds the
decisions not to purchase health insurance . If an

individual s mere decision not to purc
were subject to Wickard & aggregation principle, we

are unable to conceive of any product whose

purchase Congress could not mandate under this

line of argument. 9% Although any decision not to

purchase a good or service entails commercial

consequences, this does not warrant the facile

conclusion that Congress may therefore r egulate

these decisions pursuant to the Commerce Clause.

See id. at 580, 115 S. Ct. at 1640 (Kennedy, J.,

concurring) (ol n a sense any conduc
interdependent world of ours has an ultimate

commercial origin or consequence, but we have not

yetsaidthe commer ce power may reach so far

Thus, even assuming that decisions not to buy
insurance substantially affect interstate commerce,
that fact alone hardly renders them a suitable

whose purchase Congress may not mandate even under the
government 0s s we e p iWickard @ saggregation o n of
principle. To the exten t such hypothetical goods exist, their

number is vanishingly small.

9 The CBO suggested the possibility of this perilous course
when it warned that an individual mandate to buy health
i nsurance coul d oopen t h-ssuingl o o r t o a mand
government taking co ntrol of virtually any resource allocation
decision that would otherwise be left to the private sector .
In the extreme, a command economy, in which the President
and the Congress dictated how much each individual and
family spent on all goods and se rvices, could be instituted
without any change in total feder al receipts
MANDATE MEMO, supra p.115, at 9.
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subject for regulation. Seg e.g., Morrison, 529 U.S. at

617, 120 S. Ct. a't 1754 (o0We accordingly rejec
argument that Congress may regulate noneconomic,

violent criminal conduct based solely on that

conduct 0s aggr egat e comrhefce at on interst
(emphasis added)). Instead, what matters is the
regulated subject matter 6 s connection to intersta

commerce. That nexus is lacking here. It is

immaterial whether we perceive Congress to be

regulating inactivity or a financial decision to forego

insurance. Under any framing, the regulated

conduct is defined by the absenceof both commerce

or even t he ot he producti on, di stri
consumpti on off thedmnadoddfinition e s 6

of economics in Raich. 545 U.S. at 25, 125 S. Ct. at

2211. To connect this conduct to interstate commerce

woul d requi-freer acaalswtl at thdhai no t h
Supreme Court has rejected, as it would allow

Congress to regulate anything. Morrison , 529 U.S. at

615, 120 S. Ct. at 1752.

E. Broad Scope of Congressofds Regul ati

The scope of Congressods regulation al
constitutional inquiry. Indisputa bly, the health
insurance and health care industries involve, and
substantially affect, interstate commerce, and
Congress can regulate broadly in both those realms.
Nonetheless, Congress, in exercising its commerce
authority, must be careful not to sweep t 00 broadly
by including within the ambit of its regulation
activities that bear an insufficient nexus with
interstate commerce. See Morrison , 529 U.S. at 613
& n.5, 120 S. Ct. at 1751 852 & n.5 (distinguishing
invalidated statute from analogous statute requ iring
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explicit interstate nexus); Lopez, 514 U.S. at 561 062,
115 S. Ct. at 1631 (same).

I n this regard, the individual mand a
to reduce the number of the uninsured and correct
the cost-shifting problem is woefully overinclusive.
The language of the mandate is not tied to those who
do not pay for a portion of their health care ( i.e., the
cost-shifters). It is not even tied to those who
consume health care. Rather, the language of the
mandate is unlimited, and covers even those who do
not enter the health care market at all. Although
overinclusiveness may not be fatal for constitutional
purposes, the Supreme Court has indicated that it is
a factor to be added to the constitutional equation.

For example, in Lopez the vast majority of the
regulated be havior (firearm possession) did possess
an interstate character. 97 However, the Supreme

97 A staggering proportion of the firearms in America have
been transported across state lines, and thus the possessions at
issue in Lopezlikely did have a sufficient nexus to interstate
commercefi a n d t hus, wer e wi t hin Congressos reget
authority. In the wake of Lopez, many defendants challenged
their prosecutions under the felons -with -firearms statute i 18
U.S.C. §1202(a), later recodified as 18 U.S.C. § 922(g)i that
the Supreme Court distinguished from § 922(q) by virtue of its
jurisdictional el ement . I n one such case, t he
expert witness testified that 95% of the firearms in the United
States were transported across s tate lines. See Brent E.
Newton, Felons, Firearms, and Federalism: Reconsidering
Scarborough in Light of Lopez, 3 J. APP. PRAC. & PROCESS 671,
681882 & n.53 (2001).

Instructively, Congress took its cue from the Supreme
Court after Lopez and amended the Gun -Free School Zones Act
to require an explicit interstate nexus on an individualized
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Court ultimately found this fact insufficient to save
the statute. Rather, the Supreme Court commented
that an interstate -tying element in the statute itself
owo ul dre, ehrosigh case-by-case inquiry, that
the [activity] in question affects interstate

c o mme r8clLepez) 514 U.S. at 561, 115 S. Ct. at

1631.

Here, the decision to forego insurance similarly
|l acks an established inbyerstate tie o
case i ngeeid.rAsidedfrom the categories of

exempted individuals, the individual mandate is

applied across-the-board without regard to whether

the regulated individuals receive, or have ever

received, uncompensated carefi or, indeed, seek any

care at all, either n ow or in the future. 9 Thus, the

Act contains no | anguage owhi ch mi g h

basis. Specifically, Congress added a jurisdictional element to

ensure that the charged individual ds particu
moved in interstate or foreign commerce (or othe rwise affected
such commerce). See 18 US.C. 8922 (q) (2) ( A) (olt shall be

unlawful for any individual knowingly to possess a firearm that

has moved in or that otherwise affects interstate or foreign

commerce at a place that the individual knows, or has

reeasonabl e cause t o believe, i s a school zon
added)).

98 The Lopez Court never stated that such an element was
required, and nor do we However, it is clearly a relevant
constitutional factor that the Supreme Court instructs us to

consider. Thegover nment 8s argument ignores it compl et e

99 Although health care consumption is pervasive, the
plaintiffs correctly note that participation in the market for
health care is far less inevitable than participation in markets
for basic necessities like food o r clothing.
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reach to a discrete set of [activities] that additionally
have an explicit connection with or effect on
i nterstate Seeoidme5z 815 &. Ct. at

1631.
The individual mandate sweeps too broadly in
anot her way . Because the Supr eme Cou

Commerce Clause cases all deal with already -

existing activity i not the mere possibility of future

activity (in this case, health care consumption) that

could implicate interstate  commercefi the Court

never had to address any temporal aspects of

congressional regulation. However, the premise of

t he gover nmehf thdét shosippeaple will, oah

some point in the future , consume health caren

reveals that the individual mandate is even  further

removed from traditional exercises o]

commerce power.100

100 The dissent attempts to sidestep the temporal leap
problem by citing Consolidated Edison Co. v. NLRB for the
proposition t hat Congress may take Oreasonahb
measureso6 to avoid future disruptions to inte
305 U.S. 197, 222, 59 S. Ct. 206, 213 (1938). Consolidated
Edison, of course, is wholly inapposite to this case, since
Congress was regulating the labor practices of  utility
companies (1) fully engaged in the stream of commerce and (2)
presently supplying economic serv ices to instrumentalities of
interstate commerce, such as railroads and steamships. Id. at
22002 2 , 59 S. Ct . at 213. Even so, the disser
proves far too muc h . Af ter al |, by t he di ss
Congress could clearly reach the gun possession at issue in
Lopez, since firearms are (1) objects of everyday commercial
transactions and (2) are daily used to disrupt interstate
commerce. See Lopez, 514 U.S. at 6020803, 115 S. Ct. at 1651
(Stevens, J., di ssenting) (6Guns are both art



Pet.App. 130

It is true that Congress may, in some instances,
regulate individuals who are consuming health care
but not themselves causing the cost -shifting
problem. Cf. Raich, 545 U.S. at 17, 125 S. Ct. at 2206
(0OWe have never required Congress to |
scienti fic igxah22t125 S Cteat B2P9
(0That t he regul ati on ensnares S 0 Me
intrastate activity i s of no mo me nt
plaintiffs acknowledged at oral argument, when the
uninsured actually enter the stream of commerce
and consume health care, Congress may re gulate
their activity at the point of consumption.

But the individual mandate does not regulate
behavior at the point of consumption. Indeed, the
language of the individual mandate does not truly
regul ate ohow and when health care 1is
U.S.C. 8§818091(a)(2)(A). It does not even require
those who consume health care to pay for it with
insurance when doing so. Instead, the language of
the individual mandate in fact regulates a related,
but di fferent, subj ect matter: o0 wh
insurance is purcha s ed Ido | f an i ndividual 0s
participation in the health care market is uncertain,
their participation in the insurance market is even
more So.

In sum, the individual mandate is breathtaking
in its expansive scope. It regulates those who have

and articles that can be used to restrain commerce. Their

possession is the consequence, either directly or indirectly, of

commer ci al acti vi t yLoped himsef wab @add , Antoni o
$40 to traffic the gun for which he was charged under §  922(q).

United States v. Lopez, 2 F.3d 1342, 1345 (5th Cir. 1995).
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not entered t he health care market at all. It

regulates those who have entered the health care

market, but have not entered the insurance market

(and have no intention of doing so0). It is

overinclusive in  when it regulates: it conflates those

who presently consume heal th care with those who

will not consume health care for many years into the

future. The governmentds position amc
argument t hat t he mer e fact of an i
existence substantially affects interstate commerce,

and therefore Congress may regul ate them at every

point of their life. This theory affords no limiting

principles in which to confine Congres

power.

F. Government ds Proposed Limitin
Principles

OWe pause to consider the implicat.i

Government s lopeg lbidelhS at.564,

115 S. Ct. at 1632. The government clearly

appreciates the far -reaching implications of the

individual mandate. The government has struggled

to avoid the conclusion that Congress may order

Americansd® other economie decisions th
of economic mandates. At oral argument, the

government ds counsel specifically di
argument that Congress could compel a person to

purchase insurance solely on the basis of his

financial decision to spend his money elsewhere.

Rather, the govern ment seems to view an economic

mandate as an emergency tool of sorts, for use in

extreme and unique situations and only to the extent

the underlying regulated conduct meets a number of

fact-based criteria.
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The government submits that health care and
health insurance are factually unique and not
susceptible of replication due to: (1) the inevitability
of health care need; (2) the unpredictability of need,;
(3) the high costs of health care; (4) the federal
requirement that hospitals treat, until stabilized,
individuals with emergency medical conditions,
regardless of their ability to pay; 101 (5) and
associated cost-shifting.

The first problem with the gover nment
limiting factors is their lack of constitutional
relevance.192 These five factual criteria ¢ omprising

101 See EMTALA, 42 U.S.C. § 1395dd. In this regard, the
plaintiffs point out t hat the governmentds <co
to a bootstrapping argument . Under the govern
Congress can enlarge its own powers under the Commerce
Clause by legislating a market externality into existence, and
then claiming an extra -constitutional fix is required.

102 The Supreme Court has rejected similar calls for a
reprieve from Commerce Clause restraints based upon the
ostensible uniqueness or gravity of the problem being

regul ated. For instance, Juomez i c e Breyerds di
attempted to defl ect t he maj orityaos focus
principles fi specifically, its statement that upholding 8 922(q)

would enable the federal government to oOregul

that it found was related to the economic productivity of

i ndividual citizens, 6 514 Uhdly. at 564, 115 S
arguingthat8§ 922 (q) O0i s ai mpadicularty acater bi ng a

threat6 anidat oguns and education are incompatib
Gspecial way. dd. at 624, 115 S. Ct. at 1661 (Breyer, J.,

dissenting) (emphasis added). The dissent further opined that

gun possession in themtecasd.s.[whenpaodi ed 0

statute strikes at co nduct that (when considered in the

abstract) seems so removed from commerce, but which

(practically speaking) has so significant an impact upon
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the governmentds oOuniquenessO argumen
limiting principles rooted in any constitutional

understanding of the commerce power. Rather, they

are ad hoc factors that i fortuitously i happen to

apply to the health insurance and health care

industr ies. They speak more to the complexity of the

problem being regulated than the regulated

deci sionds relation to interstate comr
not limiting principles, but limiting circumstances.

Apparently recognizing that these factors appear
in many subj ects worthy of regulation, the
government acknowledged at oral argument that the
mere presence of many of these factors is not
sufficient. Presented with three examples of
industries characterized by some or all of these
market deficiencies i elder care, other types of
insurance, and the energy market A the government
argued that an economic mandate in these three
settings is distinguishable.

However, virtually all forms of insurance entalil
decisions about timing and planning for
unpredictable events with high  associated costsf
insurance protecting against loss of life, disability
from employment, business interruption, theft, flood,
tornado, and other natural disasters, long -term
nursing care requirements, and burial costs. Under
the gover nment 0 sng gwinciplesptieseed | i mi t i
is no reason why Congress could not similarly

commerid.eat 824, 115 S. Ct. at 1662 (emphasis added).

The majority dismissed t hée sheowewerg,ested | i mit
characterizing them asld atde&tvias5sd of substance. 6
Ct. at 1632 (majority opinion).
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compel Americans to insure against any number of
unforeseeable but serious risks. 193 High costs and
cost-shifting in premiums are simply not limited to
hospital care, but occur when individua Is are
disabled, cannot work, experience an accident, need
nursing care, die, and myriad other insurance -
related contingencies.

This gives rise to a second fatal problem with the

governmentds proposed | imits: admi ni s
are at a loss as to how su ch fact-based criteria can
serve as t he sort of ojudicially

limitations on the commerce power that the

Supreme Court has repeatedly emphasized as

necessary to that enumerated power. Lopez, 514 U.S.

at 566, 115 S. Ct. at 1633; see also Morrison , 529

U.S. at 608 n.3, 120 S. Ct. at 1749 n.3 (rejecting

di ssent ds oremar kabl e theory t hat t h
power is without judicially enforceabl
We are loath to invalidate an act of Congress, and do

so only after extensive circumspection. But the role

that the Court would take were we to adopt the

position of the government is far more troublesome.

103 The government essentially argues that anyone creates
a cost-shifting risk by virtue of being alive, since they may one
day be injured or sick and seek care that they do not pay for.
Therefore, Congress can compel the purchase of health
insurance, from birth to death, to protect against such risks.
This expansive theory could justify the compelled purchase of
innumerable forms of insurance, however. To give but one
example, Congress could undoubtedly require every American
to purchase liability insurance, lest the consequences of their
negligence or inattention lead to unfunded costs (medical and
otherwise) passed on to others in the future.
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Were we to adopt the oOlimiting princi /|
by the government, courts would sit in judgment

over every economic mandate issued by Congress,

determining whether the level of participation in the

underlying market, the amount of cost -shifting, the

unpredictability of need, or the strength of the moral

imperative were enough to justify the mandate.

But the commerce power does not admit such
limit ati ons; rat her it 0Ois complete in
exercised to its utmost extent, and acknowledges no
limitations, other than are prescribed in the
const i tGbong, 22 4.S. at 196. If Congress
may compel individuals to purchase health
insurance from a private company, it may similarly
compel the purchase of other products from private

industry, regardl ess of the ounigue ¢
gover nment cites as warrant for C
regulation here. SeeGovernment ds Opening Br. at
19.

Moreover, the government 6 s i nsi stence that we

defer to Congressodés fact findings unde
of any judicially enforceable stopping point to the

government d8ds oOouniquenessoO argument . Pr
future Congress similarly would be able to articulate

a unique problem re quiring a legislative fix that

entailed compelling Americans to purchase a certain

product from a private company. The government

apparently seeks to set the terms of the limiting

principles courts should apply, and then asks that

we defer t o @meng abeut svidether | u

those conditions have been met. The Supreme Court

has firmly rejected such calls for judicial abdication

in the Commerce Clause realm. Seelopez, 514 U.S.

at 557 n. 2, 115 S. Ct . at 1629 n. 2
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particular operations affect int erstate commerce

sufficiently to come under the constitutional power

of Congress to regulate them is ultimately a judicial

rather than a legislative question, and can be settled

finally only by t HeagsofAlantart . 86 (quoting
Motel, 379 U.S. at 273, 85 S. Ct. at 366 (Black, J.,

concurring))).

At root , the governmentds wunigueness
relies upon a convenient sleight of hand to deflect
attention from the central issue in the case: what is
the nature of the conduct being regulated by the
individua | mandate, and may Congress reach it?

Because an i ndividual d8s deci sion t
purchasing a product is so incongruent with the

dcoactivitieso previously reached by
commerce power, the government attempts to limit

the i1 ndivi dual-reachingdngplicaions. f ar

Accordingly, the government adroitly and narrowly

redefines the regulated activity as t
health care consumption and attendant costshifting ,

or the timing and method of payment for such

consumption. 104

104 The dissent adopts the govSee nmentds positioc
Di ssenting Op. at 227 (describing ot he rel
targeted by Congressdé as Othe uncompensated c
heal th care serviceid ab2g5 (staingthatni nsur ed?d) ;
oOmany of t hel] uthp iconsume d@eahlth cawer r e n
services for which they cannot or do not payéo
every real and meaningful sense, classic economic activity 6 )id;

at 214 (o0oln other words, the individual man d a
Congress adopted to regulate the timing and method of
individual so payment for t he consumpti on of

services. 0) .
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The gover nmetanted $0 defirel the
conduct being regulated as the decision to forego
insurance is understandable. After all, if the decision

to forego purchasing a product i's dee:
activityo (merely because It i s i nev
individual in the future wi Il consume in a related

market), then decisions not to purchase a product

would be subject to the sweeping doctrine of

aggregation, and such no -purchase decisions of all

Americans would fall within the federal commerce

power. Consequently, the government c ould no

l onger falll back on oOouniguenessodé as a
since Congress could enact purchase mandates no

matter how pedestrian the relevant product market.

As an inferior court, we may not craft new
dichotomiesiouni quenesso-unéengsenedssBoon
or oghisftt i ngo v-aost-s lnis f fi oah g 1@
recognized by Supreme Court doctrine. To do so
would require us to fabricate out of whole cloth a
five-factor test that lacks any antecedent in the
Supreme Courtds Commerce Clause juris
Thus, not on | vy do t he ouni quenessao fact or
judicial administrability, present Commerce Clause
doctrine prohibits inferior courts, like us, from

applying them anyway.
Ultimately, t he governmentds stru;
articulate  cognizable, judicially administrable
limitin g principles only reiterates the conclusion we
reach today: there are none.

G. Congressional Findings

This brings us to the congressional findings. See
42 U.S.C. § 18091(a)(1)d(3). We look to congressional
findings t o hel p us oevaluat e t he
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judgment that the activity in question substantially
affected i nt er s Lopez e514cUoSmater ce . O
549, 115 S. Ct. at 1632.

Here, tracking the language of Supreme Court
decisions, the congressional findings begin with the
statement that the individualinsu r ance mandate O0i s
commer ci al and economi c i n nat ur e
oOsubstantially affects i nterstate Co
U.S.C. § 18091(a)(1). Of course, the relevant inquiry
is not whether the regulation itself substantially
affects interstate commerce but rather whether  the
underlying activity being regulated substantially
affects interstate commerce.

Later on, the findings do ground the individual
mandate in Congressods efdfort to addre
step cost-shifting scenario: (1) some uninsureds
consume health care; (2) in turn, some of them do
not pay their full medical costs and instead shift
them to medical providers; (3) medical providers
thereafter shift these costs to oOopriva
(4) private insurers then shift them to insureds
through higher premiums. 105 |d. §18091(a)(2). The
average annual premium increase is $1,000 for
insured families, id., and $400 for individuals. 196 The
findings state that the mandate will reduce the
number of the uninsured and the $43 billion cost -

105The parties and amici use the shorthand terms oO0cost
shiftingshi fdbeost 6 or ofreeridersod t o descri
problems.

106 SeeFamilies USA, supra note 8.
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shifing and thereby ol ower heal th i nsu
pr e mi u%id..8§48091(a)(2)(F).

Of course, Othe existence of congres:
is not sufficient, by itself, to sustain the
constitutionality o f Commer ce Cl ause

Morrison , 529 U.S. at 614, 120 S. Ct. at 1752.
Rather, the Supreme Court has insisted that courts

examine congressional findings regarding
substantial effects. See Lopez, 514 U.S. at 557 n.2,
115 S. Ct . at 1629 n. 2 (06[S]imply be

may conclude that a particular activity substantia  Ily
affects interstate commerce does not necessarily
make it s o .Hédél, 4629uSo at B1d,dl01 S.
Ct. at 2391 (Rehnquist, J., concurring))).

As a preliminary matter, we recount what the
record reveals regarding the cost -shifting effects of
the uninsured. To the extent the data show

107 Experts debate whether the Act will accomplish its
premium -lowering objective. According to even the CBO,

oUnder PPACA and t he Reconciliation Act , pr
health insurance in the individual market will be somewhat

higher than they would otherwise be . .. mostly because the

average insurance policy in that market will cover a larger

share of enroll ees® costs for health care and

wi der range OUNG. BubGeg OFFICE, AN ANALYSIS
OF HEALTH [INSURANCE PREMIUMS UNDER THE PATIENT
PROTECTION A ND AFFORDABLE CARE ACT 8 (2009).

The CBO estimates the Act will cause costs for health
insurance in the individual market to rise by 27% to 30% over
current levels in 2016, due to the broadened coverage achieved
by the insurance market reforms. Id. at 6. For the purpose of
our analysis, however, we accept the congressional finding that
cost-shifters lead to higher premiums.
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anything, the data demonstrate that the cost -shifters

are largely persons who either (1) are exempted from

the mandate, (2) are excepted from the mandate

penalty, or (3) are now covered by t
expansion.

For example, illegal aliens and other
nonresidents are cost -shifters ($8.1 billion, or 18.9%
of the $43 billion), 108 put they are exempted from
the individual mandate entirely. 26 U.S.C.
8 5000A(d)(3). Low-income persons are the largest
segment of cost-shift ers ($15 billion, or 34.8% of the
$43 billion), 109 b u t they are <covered by the
Medicaid expansion or excepted from the mandate
penalty. Id. 8 5000A(e)(1), (2) (excepting individuals
(1) whose premium contribution exceeds 8% of
household income or (2) whose household income is
below the specified income tax filing threshold).
Previously, the uninsured with preexisting health
conditions sought, but were denied, coverage and
ended up in the past cost -shifting pool ($8.7 billion,
or 20.1%).110 However, the Act 6s i nsurance reforms
now guarantee them coverage and move them out of
the future cost -shifting pool. Already -insured

108 See Br. of Amici Curiae Economists in Support of
Plaintiffs at 11 & app. A (summarizing their calculations based
on the MEPS data set ).

109 See Br. of Amici Curiae Economists in Support of
Plaintiffs at 11 & app. A (summarizing their calculations based
on the MEPS data set).

110see Br. of Amici Curiae Economists in Support of
Plaintiffs at 11 & app. A (summarizing their calculations based
on the MEPS data set).
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persons who do not pay their out -of-pocket costs
(such as copayments and deductibles) are cost -
shifters ($3.3 billion, or 7.6%), 111 but they are
already covered by insurance without the mandate.
In addition, the cost -shifter uninsureds who cannot
pay the average $2,000 medical bill also cannot pay
the average $4,500 premium, 112 yielding another
disconnect.

In reality, the primary persons regulat ed by the
individual mandate are not cost -shifters but healthy
individuals who forego purchasing insurance. The
Act confirms as much. To help private insurers, the
congressional findings acknowledge that the
i ndividual mandate seeks to Obroaden
i nsurance risk pool to include health
to oOominimize ad#¥3etros ei nscerleeacste omt, e

111 See Br. of Amici Curiae Economists in Support of
Plaintiffs at 11 & app. A (summarizing their calculations based
on the MEPS data set).

1121 12As noted earlier, thedicaluni nsureds® aver
care costs were $2,000 in 2007 and $1,870 in 2008. Some
uninsureds incur a larger expense, some a smaller expense,
and some no expense at all. We use the average cited in the
Brief of the Amici Curiae Economists in Support of the
Government, at 16, which is based on the MEPS tables. The
CBO estimates that in 2016 the annual premium for a bronze
level plan, even in the Exchanges, will average $4,500 65,000
for individuals and $12,000 812,500 for a family policy. Letter
from Douglas Elmendorf, Director, Cong. Budget Office, to
Olympia Snowe, U.S. Senator (Jan. 11, 2010), available at
http://www.cbo.gov/ftpdocs/108xx/doc10884/01 -11-Premiums_
for_Bronze_Plan.pdf.

113 Distinguished economists have filed helpful briefs on
both sides of the case. While they disa gree on some things, they
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size of purchasing pools, 6 and to pron
of scale. ¢ 48091(adX2)8,. @). Thé

individual mandate forces healthy and voluntarily

uninsured individuals to purchase insurance from

private insurers and pay premiums now in order to

Ssubsidize the private insurerso costs
unhealthy i ndividual s under t he Act @
Congress sought to mitigate its refor

costs on private insurers 114 by compelling healthy

Americans outside the insurance market to enter the

private i nsurance mar ket and buy t he
products. This starkly evinces how the Act is forcing

market entry by those outside the market.

Nevertheless, we need not, and do not, rely on the
factual disparity between the persons regulated by
the individual mandate and the cost -shifting

probl em. Af ter al |, courts oOneed n o
whet her respondent so activities, t ak
aggregate, substantially affect interstate commerce

in fact, but onlyrwheohakxistaf@aréi s o

agree about the theory of adverse selection. They agree some
relatively healthy people refrain from, or opt out of, buying
health insurance more often than people who are unhealthy or
sick seek insurance. This results in a smaller and less healthy
pool of insured persons for private insurance companies. Br. of
Amici Curiae Economists in Support of the Government at 17 &
18; Br. of Amici Curiae Economists in Support of Plaintiffs at
130816.

114 As explained above, the Act requires private insurers (1)
to cover the unhealthy and (2) to price that coverage, not on
actuarial risks or basic economic pricing decisions, but on
community -rated premiums without regard to health status. 42
U.S.C. § 300gg-1(a).
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S 0 ¢ on c ¥Rdichnsgs WS. at 22, 125 S. Ct. at
2208 (emphasis added). The government would have
this be the end of the constitutional inquiry.

But the government skips important analytical
steps. Rational basis review is not triggered by the
mere fact of Congressod6s invocation of
rather, the Supreme Court has applied rational basis
review to a more specific question under the
Commer ce Cl ause: whether Congress has a
basisdé for concluding that the regul a
when taken in the aggregate, substantially affect
i nterstat e ¢ ldmlmephasie added). As

115 Notably, the LopezCourt recognized the same oOration
basi so6 | ev e lRaichf Seelopei, Bl U.8 at 557, 115
S. Ct. at 1629 (stating that, since the New Deal, the Supreme
Court has oundertaken t o deci de whet her a r
existed for concluding that a regulated activity sufficiently
affected i nter stRaithedid oa mdom raaneré ) .
deferential review of congressional legislation than prior cases,
as the Supreme Court itself acknowledged. See545 U.S. at 22,
125 S. Ct. at 2 208 (collecting cases).

116 Every case the Raich Court cited for rational basis
review is a substantial effects case. See545 U.S. at 22, 125 S.
Ct. at 2208 (citing Lopez, 514 U.S. at 557, 115 S. Ct. 1624;
Hodel, 452 U.S. at 276 880, 101 S. Ct. 2352; Perez 402 U.S. at
155856, 91 S. Ct. 1357; Katzenbach, 379 U.S. at 29906301, 85 S.
Ct. 377; Heart of Atlanta Motel , 379 U.S. at 252853, 85 S. Ct.
348). In such contexts, courts will accord significant deference
to Congressds assessment o flativeeh et her an actiwvi
ef fect on interstate commerce iis Osubstanti al
quantum. This is an altogether separate question from (1)
whether a regulated activity is amenable to aggregation
analysis at all and (2) the extent of the inferential leap needed
to connect the regulated activity to the effects on interstate
commerce.
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discussed in subsection D, supra, courts must

initially as sess whether the subject matter targeted

by the regulation is suitable for aggregation in the

first place. Relatedly, courts, in the rational basis

inquiry, must also examine whether the link

between the regulated activity and interstate

commerce is too attenuated, lest there be no

di scernible stopping point to Congres
power.117 SeelLopez, 514 U.S. at 562068, 115 S. Ct. at

1630034.

The wholesale deference the government would
have us apply here cannot be squared with the
Supreme Court & sMordsenc and iLapezs i n
Her e, o0oCongressod findings ar e sub
weakened by the fact that they rely so heavily on a
method of reasoning that [courts] have already

117 Compare Raich, 545 U.S. at 22, 125 S. Ct. at 2209
(0] W] e have no di fficulty concluding t hat C
rational basis for believing that failure to regulate the
intrastate manufacture  and possession of marijuana would
|l eave a gaping h dlead ofiAttanta Mol GBA. ¢6) ,
Uu. S. at 253, 85 S. Ct . at 355 (referring t o
evidence that discrimination by hotels and motels impedes
interstate Wickade3ld).S. atal®8d63 S. Ct. at
91 (o] A] factor of such volume and vari abi
consumed wheat would have a substantial influence on price
and mar ket ¢ withdMotrison n529 WS. at 615, 120

S. Ct . at 1752 (rejecting tdlew government s i n
the but -for causal chain from the initial occurrence of violent
crime ... to every attenuated effect upon interstate

commer c e bopez, abnid4 U. S. at 564, 115 S. Ct . at 16
we were to accept the Governmentds argument s,
pressed to posit any activity by an individual that Congress is
without power to regulate. 6).
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rejected as unworkable if we are to maintain the

Constitutionos e n u meMoaison 0 n of power s.
529 U.S. at 615, 120 S. Ct. at 1752. It is highly

instructive that the Lopez and Morrison Courts

rejected a similar cost -shifting t heory now

propounded by the government. In examining the

actual relationship between gun possession and

interstate commerce, the Lopez Court refused to

accept what it referred to as the gov
of crimedéd theory. 514 U32S. at 564, 115
It did so despite the governmentds arg
ocosts of wviolent <critmmughare substanti
the mechanism of insurance, those costs are spread

throughout the population . . at 5639864, 115 S. Ct.

at 1632 (emphasis added).

Similarly, in  Morrison the Supreme Court
considered a stockpile 118 of congressional findings
attesting to the link between domestic violence and
medical costs frequently borne by third parties. See
e.g, 529 U.S. at 6290636, 120 S. Ct at 1760 664
(Souter, J., dissenting); see alsoid. at 632, 120 S. Ct.
at 1762 (060Over 1 million women in the
seek medical assistance each year for injuries
sustained [from] their husbands or ot
(quoting S. Rep. No. 101-545, at 37 (1990))); id.

118 |n  Morrison , o[t] he congressional findings
accompanied VAWA were so voluminous that they were
removed from the text of the statute and placed in a conference
report to avoid cluttering the United States
Note, United States v. Morrison ; An Ana lysis of the Diminished
Effect of Congressional Findings in Commerce Clause
Jurisprudence and a Criticism of the Abandonment of the
Rational Basis Test, 62 U. PITT. L. Rev. 815, 824 (2001).
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(06[ E] st i ntahtateve spend $p goebH0 billion

a year on health care, criminal justice, and other

soci al costs of domestic violence. 86
No. 103-138, at 41 (1993))).

In Morrison , the Supreme Court also recounted
Congressods express Hnotivated n g t hat gend.
violence substantially affected interstate commerce
06by deterring potenti al victi ms fr
interstate, from engaging in employment in
interstate business, and from transacting with
business, and in places involved in interstate
commerce; ... by diminishing national productivity,
increasing medical and other costs , and decreasing
the supply of and the demand for interstate
pr odudd at.6650120 S. Ct. at 1752 (majority
opinion) (emphasis added) (quoting H.R. Conf. Rep.
No. 103-711, at 385 (1994)). The Morrison Court did
not dispute the above figures about medical costs,
but instead considered them largely extraneous to
the threshold question of whether the subject matter
of the regulation had a sufficient nexus to interstate
commerce. Seeid. at 617, 120 S. Ct. at 1754.

In both Lopez and Morrison , the Supreme Court

deter mi ned t hat t he -shiftiogv er nment ds cCo
argument provided too attenuated a link to

Congressds commer ce power . Under suc
shifting theory, oirceive iargy di fficul't t

limitation on federal power, even in areas such as

criminal law enforcement or education where States

hi storically haveEkopez éktSsabvereign. O
564, 115 S. Ct. at 1632.

For example, we harbor few doubts that an
i ndi vi dual dasb odud c iosmaornrsi ag e, di vorce, a
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child custody, 6 i f aggregated,

effects on interstate commerce. Seeid. at 564, 115 S.

Ct . at 1632. Yet , t he mer e

substantial effects on interstate commerce does not
thereby render that activity an appropriate subject

WO

fact

for Congressfs plenary commerce

holding would require the Supreme Court to
overturn Lopez and Morrison .

We seeno reason why the inferential leaps in this
case are any less attenuated than those in Lopez and
Morrison . The cost-shifting accompanying the
criminal acts of violence at issue in Lopez and
Morrison i hospital bills borne by third parties,
property damage and insurance consequences, law
enforcement expenditures and incarceration costs M
is at le ast as apparent as the multi -step cost-shifting
scenario associated with the medically uninsured.
Meanwhile, in all three cases, the regulated conduct
giving rise to the cost -shifting is divorced from a
commerci al transaction
distributi o n , and consumpti on
Raich, 545 U.S. at 26, 125 S. Ct. at 2211.

At best, we can say that the uninsured may, at
some point in the unforeseeable future, create that
cost-shifting consequence. Yet this readily leads to a

scenario where we must opi | e i nference u
i nferenceo t o sustain Congress

practice the Supreme Court admonishes us to avo id.
See Lopez, 514 U.S. at 567, 115 S. Ct. at 1634. If
anything, the temporal aspects present here, but not

t he

commod.i

pon
0s

ul d

of

aut ho

opr

h

t
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in Lopez or Morrison , renderthe r egul ated oOactivityo
even further remote. 119

We next explain how the individual mandate
impairs important federalism concerns.

H. Areas of Traditional State Concern

Before examining the statesd tradit.i
regulating insurance and health care, we f ully
recognize that Congress has the power under the
Commerce Clause to regulate broadly in those
arenas. In fact, Congress has legislated expansively
and constitutionally in the fields of insurance and
health care. See e.g, Health Insurance Portability

119 The dissent identifies an economic effect i cost-
shifting A and essentially defines that as the activity being
regul ated. But the dissentds conflation of ac
sheer question begging. It is no wonder, then, that the dissent
makes the breathtaking assertion that there is not even a
single inferential step n eeded to link the regulated activity here
to an impact on commerce. As the dissent frames the issue,
there is no lack of nexus between the regulated activity and its
effects on interstate commerce because they are one and the
same!

To the extent the dissen t describes the conduct being
regulated as the uncompensated consumption of health care
services, the language of the mandate refers only to insurance
and contains no reference to health care services, much less
how health care services are consumed or pai d for. The dissent
can find no inferential leap because it has assumed away the
very problem in this case, effectively treating the mandate as
operating at the point of consumpti on. Under
framing of t he i s s u-emedytphoe sioV AWA DS s civil
Morrison coul d be regarded as regulating the o0con.
health care services, 6 because such consumpti ¢
empirically flows from gender -motivated violence.
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and Accountability Act of 1996 (OHIPA
No. 104-191, 110 Stat. 1936 (1996); Consolidated
Omnibus Budget Reconciliation Act of 1985
(0COBRAOG) , P u-b72, 100 StatN\8@ (1986);9
Employee Retirement Income Security Act of 1974

( O ERI S A6L 93-406u88 Stat. 829 (1974); Social
Security Amendments of 1965, Pub. L. No. 89 -97, 79
Stat. 286 (1965) (establishing Medicare and
Medicaid); Federal Food, Drug, and Cosmetic Act,
Pub. L. No. 75-717, 52 Stat. 1040 (1938). It is clear
that Congress has enacted comprehensive legislation
regarding health insurance and health care. The Act

is another such example. Yet, the narrow
constitutional question here is whether one
provision i 8§ 5000Af in that massive regulation goes
too far.

For the individual mandate to be sustained, it
must be enacted pursuant to a valid exercise of
Article | power. It simply will not suffice to say that,
because Congress has regulated broadly in a field, it
may regulate in any fashion it pleases. The
Constitution supplies Congress w ith various tools to
effectuate its legislative power, but it also denies
ot her s. I n assessing Congressds exerc
courts recognize that the structural limits embedded
in the Constitution are of equal dignity to the
express prohibitions i and may even be a more
prevalent source of limitation. Seeg e.g., Comstock,
560 U.S. at _, 130 S. Ct. at 1968 (Kennedy, J.,
concurring) (rejecting notion that oth
express prohi biti oros éven ahee ot he onl vy,






