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Subject:
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City Attorney
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Attention: Melissa Volker
Assistant City Attorney

RE: MUNICIPALITIES–ANIMALS–sacrifice of animals in religious ritual or practice. s. 828.12,
F.S.

Dear Mr. Wetzel:

You have asked for an opinion on the following questions:

1. Does Ch. 828, F.S., which prohibits the unnecessary killing of animals, prohibit a religious
group from sacrificing an animal in a religious ritual or practice?

2. Does the 1986 amendment to Ch. 828, F.S., which permits the enactment of any ordinance
identical to Ch. 828, preempt and hence prohibit a municipality from enacting an ordinance
making religious animal sacrifice unlawful, even if such ordinance does not conflict with Ch. 828?

SUMMARY

1. Unless and until the Legislature modifies the statutes, it is my opinion that Florida law,
specifically s. 828.12, F.S., prohibits the sacrificial killing of animals other than for the primary
purpose of food consumption.

2. Based on my response to Question One, it is my opinion that a municipality may adopt an
ordinance prohibiting the religious sacrifice of animals within the city pursuant to s. 828.27, F.S.
(1986 Supp.).

On June 9, 1987, the City Council for the City of Hialeah unanimously adopted an ordinance
identical to the provisions of Ch. 828, F.S. The ordinance apparently was adopted because a
Santeria church recently opened in the city. Santeria is a religious group which uses the
sacrificial killing of animals during many of its religious rituals.[1] A question has arisen whether
such animal sacrifices, if not carried out for the primary purpose of food consumption, are
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prohibited by Ch. 828 and thus by city ordinance.

QUESTION ONE

Section 828.12, F.S., provides in pertinent part:

"Whoever . . . unnecessarily or cruelly . . . kills any animal, or causes the same to be done . . . is
guilty of a misdemeanor of the first degree, punishable as provided in s. 775.082 or by a fine of
not more than $5,000, or both."[2]

Section 828.12 is derived from a statute enacted in 1901.[3] Other provisions of Ch. 828 relating
to the humane treatment of animals are derived from laws originally enacted in the late 1800's or
early 1900's.[4] These statutes express the longstanding concern of this state for the prevention
of cruelty to animals.

In your letter you refer to s. 828.22(3) and ask whether the Santeria practice of animal sacrifice,
if done using a humane method as defined in s. 828.23, violates Ch. 828.

Sections 828.22-828.26, F.S., provide for the humane slaughtering of livestock.[5] These
statutes, first enacted in 1961,[6] are similar to the provisions of the Federal Humane Slaughter
Act, 7 U.S.C. s. 1901 et seq.[7] An examination of the legislative history surrounding the
enactment of the federal act indicates that the purpose of that act was to improve the humane
handling and slaughter of animals for food.[8]

Section 828.22(1), F.S., sets forth the legislative findings for the adoption of ss. 828.22-828.26,
stating:

"[T]he use of humane methods in the slaughter of livestock prevents needless suffering, results
in safer and better working conditions for persons engaged in the slaughtering industry, brings
about improvement of products and economy in slaughtering operations, and produces other
benefits for producers, processors, and consumers which tend to expedite the orderly flow of
livestock and their products."

Subsection (3) of s. 828.22, F.S., however, provides:

"Nothing in this act shall be construed to prohibit, abridge, or in any way hinder the religious
freedom of any person or group. Notwithstanding any other provision of this act, in order to
protect freedom of religion, ritual slaughter and the handling or other preparation of livestock for
ritual slaughter are exempted from the terms of this act. For the purposes of this action [sic] the
term "ritual slaughter" means slaughter in accordance with s. 828.23(7)(b)."

"Humane method" is defined in s. 828.23(7)(b) to mean a method in accordance with ritual
requirements of any faith whereby the animal suffers a loss of consciousness by anemia of the
brain caused by the simultaneous and instantaneous severance of the carotid arteries with a
sharp instrument.

Sections 828.22-828.26 do not define the term "slaughter." However, an examination of the act



as a whole indicates that the purpose of ss. 828.22-8282.26 is to ensure that the killing of
animals for use as food is conducted in a humane manner.[9]

For example, s. 828.23, F.S., defines certain terms for purposes of ss. 828.22-828.26:

(3) "Slaughterer" means any person regularly engaged in commercial slaughtering of livestock.

(4) "Livestock" means cattle, calves, sheep, swine, horses, mules, goats, and any other animal
which can be or may be used in and for the preparation of meat or meat products.

(5) "Packer" means any person engaged in the business of slaughtering, or of manufacturing or
preparing meat or meat products for sale . . . ."

Section 828.24(3), F.S., provides that this act shall not apply to any person, firm or corporation
slaughtering or processing for sale within the state not more than 20 head of cattle nor more
than 35 head of hogs per week.

In interpreting statutes, the legislative intent must be ascertained from an examination of the
statute as a whole.[10] Based upon my examination of ss. 828.22-828.26, I am of the opinion
that the purpose of the act is to regulate the killing of animals for food. Subsection (3) of s.
828.22 therefore must be read in that context.

Since I am of the opinion that the term "slaughter" as used in the act refers to the killing of
animals for food, the exemption in s. 828.22(3) for "ritual slaughter" would appear to refer to the
religious slaughtering of animals for food. Thus s. 828.22(3) does not, in my opinion, relate to or
exempt from other substantive prohibitions in Ch. 828 the ritual sacrifice of animals for purposes
other than food consumption.

Furthermore, I cannot conclude that the ritual killing of an animal constitutes a "necessary" killing
so as to make the prohibition in s. 828.12 against unnecessarily or cruelly killing an animal
inapplicable. The Florida Supreme Court, in concluding that the term "unnecessarily" as used in
s. 828.12 is not unconstitutionally vague, has stated:

"The particular words complained of, "unnecessarily . . ." are not vague when considered in
context of the entire Statute and with a view to effectuating the purpose of the act . . . ."[11]

I am not aware of any Florida appellate decision which has considered the applicability of s.
828.12 to the ritual sacrifice of animals. However, when considered in context of Ch. 828 and
with a view to effectuating the purpose of that chapter, I am of the opinion that the sacrificial
killing of animals other than for food consumption is prohibited by s. 828.12.

Since your letter relates to the practices of a religious group, a question may be raised regarding
whether the state's power to prohibit or otherwise restrict such practices would be upheld against
an assertion that those practices are protected under either the state or federal Constitution.[12]

Initially, a determination of whether any particular religious group is entitled to the protections
afforded by the state and federal Constitutions regarding freedom of religion can only be made



by a court of competent jurisdiction. Furthermore, this office must presume the constitutionality of
any duly enacted statute. With those caveats, however, I would offer the following general
comments for your consideration.

While freedom of religion is constitutionally guaranteed, the courts have recognized a distinction
between religious belief and religious practice. While laws may not restrict religious beliefs,
religious practices may be subject to governmental regulation under certain circumstances.[13]

In Sherbert v. Verner,[14] the United States Supreme Court developed a two tiered approach in
determining whether a state may restrict a religious practice: first, does the statute infringe upon
the free exercise of religion; and second, does a compelling state interest exist which justifies
such infringement.

The courts have recognized that the state may restrict religious practices which pose a serious
threat to the health, safety and welfare of its citizens. In such cases, the courts, both state and
federal, have recognized the need to limit certain religious practices.

For example, in Reynolds v. United States,[15] the United States Supreme Court upheld a
prohibition against polygamy even though members of the Church of Jesus Christ of Latter-Day
Saints claimed that polygamy was a practice required by their religion. Recognizing the
government's authority to regulate or restrict certain religious practices, the Court stated:

"Laws are made for the government of actions, and while they cannot interfere with mere
religious belief and opinions, they may with practices. Suppose one believed that human
sacrifices were a necessary part of religious worship, would it be seriously contended that the
civil government under which he lived could not interfere to prevent a sacrifice?

* * *

Can a man excuse his practice to the contrary [of law] because of his religious belief? To permit
this would be to make the professed doctrines of religious belief superior to the law of the land,
and in effect to permit every citizen to become a law unto himself."[16]

In State ex rel. Swann v. Pack,[17] the Tennessee Supreme Court permanently enjoined
defendants from handling poisonous snakes or from consuming poisonous substances even
though such activities were a part of a religious service, stating that "[t]he problem becomes one
of balancing the interests between religious freedom and the preservation of the health, safety
and morals of society." The Court established certain guidelines for applying the balancing test:

"Free exercise of religion does not include the right to violate statutory law.

It does not include the right to commit or maintain a nuisance.

The fact that one acts from the promptings of religious beliefs does not immunize against lawless
conduct."[18]

More recently, the Florida Supreme Court, in Town v. State ex rel. Reno,[19] applied the



balancing test in determining whether the state had a compelling interest in restricting the use of
cannabis as religious practice. Finding that cannabis is a dangerous drug, that it was
indiscriminately used not only by members of the church but by others including children, the
Court held that the state had sustained its burden of demonstrating a compelling interest in
restricting this practice.

Section 828.12, F.S., expresses the concern of the people of the State of Florida for the humane
treatment of animals. Similar statutes prohibiting cruelty to animals have been upheld as a valid
exercise of the police power. It has been said that the purpose of such statutes is not only the
protection of animals but also the conservation of public morals which wanton cruelty to living
creatures is considered to corrupt.[20]

Thus, in determining whether a duly enacted statute may be applied by a state to prohibit a
particular religious practice, the courts must weigh the interests of religious freedom and of the
state in the preservation of the health, safety and morals of society. Upon finding that a
compelling state interest exists, the court could approve the application of the prohibition against
a particular religious practice, such as the sacrificial killing of animals. As one judge stated, "[i]t
would seem clear, beyond debate, that if a group claimed a first amendment right to reestablish
the ancient Temple requirements of twice-daily animal sacrifices, the State, under proper
conditions, could prohibit such acts. The right of one's religious freedom does not totally
eliminate the State's right to regulate the health, safety, and welfare of its citizens in an
appropriate case."[21]

QUESTION TWO

Section 828.27, F.S. (1986 Supp.), authorizes the governing body of a municipality to enact
ordinances relating to animal control or cruelty. The statute sets forth certain mandatory
provisions of any such ordinance adopted by the local government.[22]

Subsection (4) of s. 828.27, however, provides:

"Nothing contained in this section shall prevent any county or municipality from enacting any
ordinance relating to animal control or cruelty which is identical to the provisions of this chapter
or any other state law, except as to penalty. However, no county or municipal ordinance relating
to animal control or cruelty shall conflict with the provisions of this chapter or any other state
law."

It is clear that municipal ordinances are inferior to state statutes and to the extent of any conflict,
must fail.[23] A municipal ordinance cannot authorize what a state statute prohibits, nor can it
prohibit what a state statute authorizes. To do so would constitute a conflict with the superior
state law.

Therefore to the extent that s. 828.27, F.S. (1986 Supp.), authorizes the enactment of a
municipal ordinance identical to the state statutes except as to penalty, a municipality may adopt
an ordinance which prohibits an action or activity which the state statute prohibits.

Sincerely,



Robert A. Butterworth
Attorney General
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