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zoning regulations. ss. 553.73 and 823.14, Fla. Stat.

Dear Mr. Camuccio:

You ask on behalf of Gilchrist County substantially the following questions:

1. Are building permits required for nonresidential farm buildings in light of section 604.50,
Florida Statutes?

2. May the county require a zoning compliance permit under its land development regulations for
nonresidential farm buildings?

In sum:

1. Sections 553.73(7)(c)[1] and 604.50, Florida Statutes, exempt nonresidential farm buildings
located on a farm from the Florida Building Code and any county or municipal building code,
making building permits unnecessary for such buildings.

2. There is no statutory provision exempting non-residential farm buildings from compliance with
county land development regulations; however, local governments are prohibited from adopting
any ordinance, regulation, rule, or policy to prohibit, restrict, regulate, or otherwise limit the
continuing agricultural use of any land currently engaged in bona fide production of a farm
product.

Question One

Prior to the 1970's, promulgation and enforcement of building codes and standards were the
responsibility of local governments.[2] In 1974, the Legislature established statewide standards
known as the State Minimum Building Codes.[3] In 1998, as a result of a building codes study
commission report suggesting the development of a single statewide building code, the
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Legislature created a statewide unified building code.[4]

Part of the newly unified building code specifically addressed the exemption of certain buildings
and structures from the code. Section 553.73(8), Florida Statutes (1998), stated:

"The following buildings, structures, and facilities may be exempted from the Florida Building
Code as provided by law . . .

* * *

(c) Nonresidential farm buildings on farms."[5]

During the same legislative session, section 604.50, Florida Statutes, was created to provide:

"Notwithstanding any other law to the contrary, any nonresidential farm building located on a
farm is exempt from the Florida Building Code and any county or municipal building code. For
purposes of this section "nonresidential farm building" means any building or structure located
on a farm that is not used as a residential dwelling. Farm is as defined in s. 823.14."[6]

Changes to section 553.73, Florida Statutes, during the 2000 legislative session, effective July 1,
2001, substituted "are exempt" for "may be exempt" for the enumerated buildings, structures and
facilities exempted from the Florida Building Code.[7] The exemption for nonresidential farm
buildings on farms remained intact. The Department of Agriculture and Consumer Services,
however, was granted exclusive authority to adopt rules, pursuant to Chapter 120, Florida
Statutes, providing "exceptions to nonresidential farm buildings exempted in paragraph (c) when
reasonably necessary to preserve public health, safety, and welfare."[8] This office has been
advised that no such rules have been adopted to date.

The exemption for nonresidential farm buildings from the Florida Building Code and any county
or municipal building code in section 604.50, Florida Statutes, has been in existence since 1998.
The amendments to section 553.73, Florida Statutes, during the 2000 legislative session,
reiterated that such buildings are not subject to the Florida Building Code.

Legislative intent controls the construction of statutes. That intent, however, is determined
primarily from the language of the statute; thus, the plain meaning of the language used in the
statute is the first consideration in the interpretation of a statute.[9]

The plain language of sections 553.73(7)(c) and 604.50, Florida Statutes, exempts all
nonresidential buildings located on a farm from state and local building codes. Thus, to the
extent that the State Minimum Building Codes require an individual to obtain a permit for the
construction, alteration, repair, or demolition of a building or structure, no such permits are
required for nonresidential buildings located on a farm.[10]

Question Two

Section 823.14, Florida Statutes, the "Florida Right to Farm Act (act),"[11] recognizes the
importance of agricultural production to this state's economy and that the "encouragement,



development, improvement, and preservation of agriculture will result in a general benefit to the
health and welfare of the people of the state[.]"[12] The Legislature also recognizes that
agricultural activities conducted on farmland in areas that are becoming urbanized are potentially
subject to nuisance lawsuits and that such suits may encourage or force the premature removal
of farm land from agricultural use. The purpose of the act, therefore, is "to protect reasonable
agricultural activities conducted on farm land from nuisance suits."[13]

The act generally provides that a farm operation which has been in operation for at least one
year and which was not a nuisance at the time of its established date of operation shall not be a
public or private nuisance if the farm operation conforms to generally accepted agricultural and
management practices.[14] However, an existing farm operation may not expand to a more
excessive operation with regard to noise, odor, dust, or fumes, if it is adjacent to an established
homestead or business.[15]

Pertinent to your inquiry, section 823.14(6), Florida Statutes, provides:

"It is the intent of the Legislature to eliminate duplication of regulatory authority over farm
operations as expressed in this subsection. Except as otherwise provided for in this section and
s. 487.051(2), and notwithstanding any other provision of law, a local government may not adopt
any ordinance, regulation, rule, or policy to prohibit, restrict, regulate, or otherwise limit an
activity of a bona fide farm operation on land classified as agricultural land pursuant to s.
193.461, where such activity is regulated through implemented best-management practices or
interim measures developed by the Department of Environmental Protection, the Department of
Agriculture and Consumer Services, or water management districts and adopted under chapter
120 as part of a statewide or regional program. . . ."

The legislative history of this subsection states that the amendment to section 823.14, Florida
Statutes, was to preclude a local government from adopting laws, ordinances, regulations, rules
or policies to prohibit, restrict, regulate, or otherwise limit any continuing farm operation on any
land currently engaged in bona fide production of a farm product.[16] Thus, a farming operation
that falls within the coverage of section 823.14, Florida Statutes, would necessarily comply with
the agricultural zoning classification of the land and would not be subject to county regulations or
restrictions that attempt to limit such an operation.

Zoning is intended to control development and land use, going beyond mere standards for the
construction of buildings otherwise permitted under an existing zoning classification.[17]
Encompassed in zoning are restrictions on the density of development and such simple
restrictions as set-back lines for construction. Such ordinances, however, must be reasonable,
uniform, certain and must supply sufficient standards.[18] Moreover, an ordinance establishing
setback lines without regard to public health, safety, and general welfare would be an
unreasonable exercise of police power.[19]

You have advised this office that one of the primary concerns in determining whether a zoning
compliance permit is required for nonresidential farm buildings is to assure that such
construction complies with setback lines under the county's zoning plan. It would appear that a
setback requirement would not necessarily limit a farm's operation and would, therefore, apply to
such construction.



In Attorney General Opinion 99-18, this office was asked whether a county could enact zoning
regulations affecting the placement of migrant farm worker facilities in residential areas, given
section 381.00896, Florida Statutes, prohibiting discrimination in the development and use of
such facilities. While this office recognized that the prohibition must be interpreted in a manner to
carry out the Legislature's intent, it was found that the plain language of the statute would not
preclude a county from lawfully exercising its zoning authority and enforcing its zoning
regulations to limit migrant farm worker housing facilities to areas in which such use is permitted.
The Legislature had not chosen to grant a blanket exemption for migrant farm worker housing
when it could have easily done so.[20]

Likewise, the prohibition against local ordinances that limit or restrict an activity of a bona fide
farm operation on land that is classified as agricultural would not preclude application of zoning
regulations that do not have such an intent or effect. Accordingly, it is my opinion that a
nonresidential farm building would be subject to a zoning compliance permit to the extent such a
permitting requirement does not prohibit, restrict, regulate or otherwise limit an activity of the
farm.

Sincerely,

Robert A. Butterworth
Attorney General

RAB/tls

-------------------------------------------------------------
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