Police/Firefighter pension plan, amendment
Number: AGO 2012-05

Date: January 26, 2012

Subject:
Police/Firefighter pension plan, amendment

Ms. Darcee S. Siegel

City Attorney

City of North Miami Beach, Florida
17011 Northeast 19th Avenue

North Miami Beach, Florida 33162-3100

RE: MUNICIPALITIES — PENSIONS — POLICE AND FIREFIGHTER PENSIONS —
ORDINANCES - QUORUM — amendment of city's police and firefighter pension plan by
ordinance. ss. 175.061 and 185.05, Fla. Stat.

Dear Ms. Siegel:

On behalf of the City of North Miami Beach, you have asked for my opinion on the following
guestions:

1. Do sections 185.05 and 175.061(1)(a), Florida Statutes, preclude the amendment of the City
of North Miami Beach's Police and Firefighters Pension Plan ordinance to add criteria for
selection of the Police and Firefighters Pension Plan Board's fifth member?

2. Do these statutes preclude amendment of the city's ordinance to add a provision defining what
constitutes a quorum of the board?

In sum:

1. The City of North Miami Beach may not, by ordinance, add criteria for selection of the Police
and Firefighters Pension Plan board's fifth member.

2. No provisions of Chapter 175 or 185, Florida Statutes, would preclude amendment of the city's
ordinance to add an interest-based or constituency-based provision defining what constitutes a
qguorum of the board of the Police and Firefighters Pension Plan Board.

Chapters 175 and 185, Florida Statutes, respectively, create a uniform pension and retirement
system for firefighters and police officers in a municipality and establish minimum standards for
the operation and funding of the trust funds.[1] In considering these chapters, the court in Florida
League of Cities, Inc. v. Department of Insurance and Treasurer,[2] stated:

"Both chapters authorize two types of retirement or pension plans. One type is known as
‘chapter plans' and the other as 'local law plans.' Chapter plans are those created under
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chapters 175 and 185, and the provisions of those chapters are controlling on the plans' terms,
conditions, and benefits. Local law plans are those created either by special act of the legislature
or by municipal ordinance and contain provisions relating to terms, conditions, and benefits that
may substantially differ from many requirements found in chapters 175 and 185 for chapter
plans.”

The court determined that the individual sections in Chapters 175 and 185, Florida Statutes, are
applicable to local law plans only if there is a specific provision expressly making them
applicable to such plans.[3] This conclusion was based on a recognition of a municipality's
constitutional and statutory home rule powers.

Subsequent to the decision in Florida League of Cities, Inc. v. Department of Insurance and
Treasurer,[4] the Legislature amended Chapters 175 and 185, Florida Statutes, to address
confusion over the application of the statutory standards in these chapters to local law plans.[5]
The expressed intention of this legislation was clearly stated in the staff analysis: "CS/HB 261, if
enacted, would establish minimum standards and benefits for ALL plans receiving funding under
Chapters 175 or 185, F.S."[6] (emphasis in original) CS/HB 261 was enacted as Chapter 99-1,
Laws of Florida, amending the provisions of both Chapter 175 and 185, and became effective
March 12, 1999.[7]

Question One

You have asked whether the Police and Firefighters Pension Plan Ordinance of the City of North
Miami Beach may be amended to add criteria for the selection of the Police and Firefighters
Pension Plan Board's fifth member. You advise that the "Retirement Plan for Police Officers and
Firefighters of the City of North Miami Beach" is a "local law plan" and that it includes both police
officers and firefighters in one plan as described in section 185.02(10), Florida Statutes.[8] |
would note that Ordinance 89-18, the ordinance creating the North Miami Beach retirement plan,
states that the ordinance is intended to accomplish the "establishment of a new pension plan for
police officers and firefighters pursuant to Chapters 175 and 185, Florida Statutes].]"

Section 185.05(1), Florida Statutes, sets out the requirements for board of trustees of police
pensions.[9] The statute creates a board of trustees of the pension trust fund in each
municipality and makes each board solely responsible for administering the trust fund. The
statute also establishes the composition of the board if a local law plan covers both firefighters
and police officers by referring to requirements that relate to chapter plans. Section 185.05(1)(b),
Fla. Stat., provides that the "membership of boards of trustees for local law plans shall be as
follows:

"k % %

If a municipality has a pension plan for police officers and firefighters, the provisions of
paragraph (a) apply, except that one member of the board shall be a police officer and one
member shall be a firefighter as defined in s. 175.032, respectively, elected by a majority of the
active firefighters and police officers who are members of the plan.”

In more detail, subsection (a) provides:



"The membership of the board of trustees for chapter plans consists of five members, two of
whom, unless otherwise prohibited by law, must be legal residents of the municipality and must
be appointed by the legislative body of the municipality, and two of whom must be police officers
as defined in s. 185.02 who are elected by a majority of the active police officers who are
members of such plan. . . . The fifth member shall be chosen by a majority of the previous four
members, and such person(s nhame shall be submitted to the legislative body of the municipality.
Upon receipt of the fifth person(s name, the legislative body shall, as a ministerial duty, appoint
such person to the board of trustees. The fifth member shall have the same rights as each of the
other four members appointed or elected, shall serve as trustee for a period of 2 years, and may
succeed himself or herself in office. Each resident member shall serve as trustee for a period of
2 years, unless sooner replaced by the legislative body at whose pleasure the member serves,
and may succeed himself or herself as a trustee. Each police officer member shall serve as
trustee for a period of 2 years, unless he or she sooner leaves the employment of the
municipality as a police officer, whereupon a successor shall be chosen in the same manner as
an original appointment. Each police officer may succeed himself or herself in office. The terms
of office of the appointed and elected members of the board of trustees may be amended by
municipal ordinance or special act of the Legislature to extend the terms from 2 years to 4 years.
The length of the terms of office shall be the same for all board members."”

Thus, section 185.05(1), Florida Statutes, does not impose any qualifications on the "fifth
member" of a board of trustees of a local law plan.[10]

However, subsection (7) of section 185.05, Florida Statutes, specifically provides that "[t|he
provisions of this section may not be altered by a participating municipality operating a chapter
or local law plan under this chapter.” Thus, the statutory scheme relating to the composition of
the board of trustees for firefighter and police pensions may not be altered by a municipality
participating in a local law plan such as the City of North Miami Beach.

Based on the clear language of section 185.05(7), Florida Statutes, which states that
participating municipalities operating either a chapter or local law plan are precluded from
altering the provisions of section 185.05, Florida Statutes, it is my opinion that the City of North
Miami Beach may not by ordinance add criteria for selection of the Police and Firefighters
Pension Plan board's fifth member to a municipal ordinance. The addition of such criteria would
effectively "alter" the provisions of section 185.05, Florida Statutes, in contradiction of section
185.05(7). However, this would not preclude the board members who are choosing the fifth
member from considering the particular qualifications of any potential board member.

Question Two

You also ask whether these statutes preclude amendment of the city's ordinance to add a
provision defining what constitutes a quorum of the board. The proposed ordinance amendment
you have provided suggests an interest-based or constituency-based quorum requirement.

The general powers and duties of boards of trustees for municipal firefighter and police pension
plans are prescribed by section 185.06, Florida Statutes, which, by its terms applies to "any
municipality, chapter plan, local law municipality, or local law plan under this chapter[.]"[11]
Subsection (2) of the statute provides:



"Any and all acts and decisions shall be effectuated by vote of a majority of the members of the
board; however, no trustee shall take part in any action in connection with his or her own
participation in the fund, and no unfair discrimination shall be shown to any individual employee
participating in the fund."[12]

However, no provision of either Chapter 185 or 175, Florida Statutes, prescribes the composition
of a quorum for purposes of conducting business. While the City of North Miami Beach may not
alter the provisions of subsection (2) relating to voting, in the absence of any provision of these
chapters delineating quorum requirements, it would appear that this is a subject upon which the
city may legislate.[13]

A "quorum" is generally defined as "[tjhe minimum number of members (usu. a majority of all the
members) who must be present for a deliberative assembly to legally transact business."[14]
(e.s.) Thus, the most common statutory quorum requirements simply provide the number of
members who must be present in order to conduct business. Included within the definitions of
the term "quorum” is an "interest-based quorum” which is defined as "[a] quorum determined
according to the presence or representation of various constituencies. — Also termed
constituency-based quorum."[15] The language of your proposed ordinance amendment
appears to be in the nature of an interest-based or constituency-based quorum which would
require that a city resident member of the board and a plan member of the board be present in
order to constitute a quorum. While the Florida Statutes contain a few instances of "interest-
based quorums,” the vast majority of quorum requirements merely speak to the requirement of a
majority of the members[16] or prescribe a definite number of members[17] necessary to
constitute a quorum. Because the Florida Statutes do contain legislative examples of interest-
based quorums,[18] | am of the opinion that a municipality could legislate in a similar fashion.[19]

Thus, it is my opinion that these statutes do not preclude amendment of the city's ordinance to
add a provision defining what constitutes a quorum of the board of the city's Police and
Firefighters Pension Plan Board.

Sincerely,

Pam Bondi
Attorney General
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