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Subject:
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Attorney for the City of Sanford
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RE: SPECIAL MAGISTRATES – CODE ENFORCEMENT BOARDS – COMPETITIVE BIDS –
PUBLIC MEETINGS – SUNSHINE LAW – MUNICIPALITIES – special magistrate when acting
on behalf of code enforcement board subject to Sunshine Law; sealed bids must be opened at a
public meeting in compliance with Sunshine Law, requiring minutes to be taken and recorded.
ss. 255.0518 and 286.011, Fla. Stat.

Dear Mr. Groot:

On behalf of the City of Sanford, as approved by the entire city commission, you ask
substantially the following questions:

1. Are code enforcement proceedings conducted by a special magistrate subject to section
286.011, Florida Statutes, such that minutes must be taken and transcribed?

2. Does section 255.0518, Florida Statutes, relating to the opening of public bids, require that
minutes of such proceedings be taken and promptly recorded under section 286.011, Florida
Statutes?

In sum:

1. Section 286.011, Florida Statutes, applies to special magistrates when they are conducting a
proceeding under their delegated authority to act as a code enforcement board pursuant to
Chapter 162, Florida Statutes.

2. Section 255.0518, Florida Statutes, requires that the opening of public bids and
announcement of the name of each bidder and the price submitted in each bid be done at a
public meeting subject to the requirements of section 286.011, Florida Statutes, which would
include the requirement that minutes be taken and promptly recorded.

Question One

The Government in the Sunshine Law, section 286.011, Florida Statutes, requires that meetings
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of a public board or commission at which official acts are to be taken be open to the public and
be reasonably noticed, and that minutes of the meeting be taken and promptly recorded. The
test for whether the meetings of particular boards, commissions, or other entities are subject to
section 286.011, Florida Statutes, has been judicially determined to be whether the board or
other entity is subject to the dominion and control of the Legislature.[1] Code enforcement
boards, created pursuant to Chapter 162, Florida Statutes, clearly are under the control of the
Legislature.[2]

Section 286.011, Florida Statutes, applies to any meeting of two or more members of a board or
commission "at which official acts are to be taken[.]"[3] The statute has been held to extend to
the discussions and deliberations of, as well as formal action taken by, a public board or
commission.[4] The courts of this state and this office, however, have consistently stated that
there is no "government by delegation" exception to the Sunshine Law such that a public body
may avoid application of the law by delegating the conduct of public business to an alter ego.[5]
Thus, while the statute would not ordinarily apply to an individual member of a public board or
commission or to public officials who are not board or commission members, section 286.011,
Florida Statutes, does apply when there has been a delegation of a board’s decision-making
authority.

While a special magistrate is not a member of a code enforcement board, section 162.03(2),
Florida Statutes, recognizes that a county or municipality may adopt an alternative code
enforcement system giving code enforcement boards or special magistrates designated by the
local governing body the authority to hold hearings and assess fines for code violations. The
subsection also provides that a special magistrate "shall have the same status as an
enforcement board under this chapter." Thus, while a special magistrate is not a member of the
code enforcement board, there has been a delegation of the code enforcement authority to
conduct hearings which if performed by the board would be subject to the Sunshine Law. The
special magistrate, therefore, is subject to section 286.011, Florida Statutes, when he or she is
carrying out that delegated authority.[6]

In contrast, in Attorney General Opinion 2008-63, this office determined that a training session
held by a county for special magistrates hired to hear value adjustment board petitions was not
subject to the Sunshine Law. While section 194.035(3), Florida Statutes, requires training
sessions provided by the Florida Department of Revenue (DOR) to be open to the public, the
legislative history attendant to the amendment which directs DOR to provide and conduct
training for value adjustment board special magistrates recognized that counties did not consider
training sessions to be meetings subject to public notice requirements.[7] There was nothing to
suggest that a special magistrate for a value adjustment board attending an orientation session
conducted by a county would be exercising his or her delegated duty to conduct hearings. Thus,
the mere attendance of a special magistrate at a training session provided by the county (which
unlike DOR training sessions are not prescribed by statute to be open to the public) would not be
subject to the requirements of section 286.011, Florida Statutes.

Accordingly, I am of the opinion that inasmuch as there has been a delegation of the county’s
code enforcement authority and responsibilities to the special magistrate which if performed by
the code enforcement board would be subject to the Sunshine Law, the special magistrate
conducting a hearing is subject to section 286.011, Florida Statutes.



Question Two

Section 255.0518, Florida Statutes, provides:

"Notwithstanding s. 119.071(1)(b), the state or any county or municipality thereof or any
department or agency of the state, county, or municipality or any other public body or institution
shall:

(1) When opening sealed bids or the portion of any sealed bids that include the prices submitted
that are received pursuant to a competitive solicitation for construction or repairs on a public
building or public work, open the sealed bids at a public meeting conducted in compliance with s.
286.011.
(2) Announce at that meeting the name of each bidder and the price submitted in the bid.
(3) Make available upon request the name of each bidder and the price submitted in the bid."
(e.s.)

The plain language of the statute requires that when a county or municipality is opening sealed
bids or any portion of any sealed bids that include the prices received as a result of a competitive
solicitation, such must be conducted at a public meeting in compliance with section 286.011,
Florida Statutes, and the names of each bidder and the price submitted in the bid must be
announced. The section further recognizes that this requirement applies notwithstanding the
provision in section 119.071(1)(b), Florida Statutes, which exempts sealed bids, proposals, or
replies received by an agency pursuant to a competitive solicitation from the Public Records Law
"until such time as the agency provides notice of an intended decision or until 30 days after
opening the bids, proposals, or final replies, whichever is earlier."[8] The legislative history
accompanying passage of section 255.0518, Florida Statutes, explains that "[a]s a result of the
public records exemption, the components of a sealed bid other than a bidder’s name and price
submitted are likely to remain exempt from disclosure until the agency provides notice of an
intended decision or for 30 days after the meeting at which the bids are opened, whichever is
earlier."[9]

Where the Legislature has directed the manner in which something is to be accomplished, it
operates as a prohibition against its being accomplished otherwise.[10] Thus, the opening of
sealed bids by a county or municipality must be conducted at a public meeting in compliance
with section 286.011, Florida Statutes, which requires that minutes be taken and promptly
recorded.

Sincerely,

Pam Bondi
Attorney General
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