UNITED STATE DISTRICT'COURT ™ ™" 7775,
MIDDLE DISTRICT OF FLORIDA

FORT MYERS DIVISION
Gl
STATE OF FLORIDA : 7
EX REL. CHARLES J. CRIST, JR., 2,03 v 17 FEM-29DNE
ATTORNEY GENERAL, - ‘
Plaintiff,
V.

HCA, INC. (formerly known as Columbia/HCA Healthcare Corporation), . . N )
BIG CYPRESS MEDICAL CENTER, INC.,, = B

CLEVELAND CLINIC FLORIDA (A NONPROFIT CORPORATION), -
CLEVELAND CLINIC FLORIDA HOSPITAL (A NONPROFIT CORPORATION), and

CLEVELAND CLINIC FLORIDA HOSPITAL NAPLES NON PROFIT' CORPORATION,

Defendants.

FINAL CONSENT JUDGMENT

Plaintiff, the State of Florida, by and through Attorney General Charles J. Crist, Jr. -
(hereinafter “State of Florida™), having filed its Complaint on April )L 2003, and Plaintiff and
the Defendan;(s, HCA, Inc. (formerly known as Columbia/HCA Healthcare Corporation), Big
Cypress Medical Center, Inc. (hereinafter collectively “Columbia/HCA Defendants™), Cleveland
Clinic Florida (a nonprofit corporation), Cleveland Clinic Florida Hospital (a nonprofit
corporation), and Clﬂeveland Clinic Flonida Hospital Naples Non Profit Corporation (hereinafter

collectively “Cleveland Clinic Defendants™), by their respective attorneys, having consented to
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the entry of this Final Consent Judgment without trial or adjudication of any issue of fact or law,
and without this Final Consent Judgment constituting f:videncé against, or admission by, any

party with respect to any issue of fact or law;

‘Now, therefore, without trial or adjudication of any issue of fact or law, it is

hereby ORDERED, ADJUDGED AND DECREED:

I
JURISDICTION
This Court has jurisdiction of the subject mattexi and each of the parties to this action.
The Complaint asserts claims againsf the Defendants under Section 1 of the Sherman Act, 15
U.S.C. § 1, for treble damages in accordance with Section 4 of the Clayton Act, under 15 11.S.C.
§ 15, and for permanent injunctive relief in accordance with Section 16 of the Clayton Act, under
15U.8.C. § 2-6. The Complaint also asserts claims for treble damages arising und;ar Section

542.18, Florida Statutes, in accordance with Section 542.22, Florida Statutes, and for injunctive

relief in accordance with Section 542.23, Florida Statutes. The Complaint also asserts a claim a

Florida Stahrtes, The parties do not contest this Court’s jurisdiction of the subject matter and of

the parties.
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IL

APPLICABILITY

This Final Consent Judgment applies to the Defendants and to their officers, directors,
agents, employees, successors and assigns and to all other persons in active concert or
participation with any of them who receive actual notice of this Final Consent Judgment

pursuant to Federal Rule of Civil Procedure 65(d).

1.

ALLEGATIONS OF DEFENDANTS’ WRONGFUL CONDUCT

The State of Florida has alleged the following wrongful conduct by the Defendants:

1. On or about March 23, 1998, the Columbia/HCA Defendants were competitors or
potential competitors of the Cleveland Clinic Defendants in the acute care hospital market in
Collier Coun‘gy, Florida, in the open heart surgery market in Browqrd County, Florida, an_d in the
health care facilities markets in Lee, Hendry, Glades, Charlotte, Sarasota, Manatee,
Hillsborough, and Pinelias Counties.

2. On or about March 23, 1998, the Columbia/HCA Defendants and the Cleveland
Clinic Defendants entered into an agreemnent to settle certain administrative litigation, a copy of
which it attached as Exhibit A, which had the effect of unlawfully allocating among the

Defendants certain geographic and product markets. Exhibit A is referred to herein as the

“Agreement.”
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3. The Agreement allocated the acute care hospital market in Collier County to the
Cleveland Clinic Defendants for a minimum of tlf;ee years.

4. The Agreement allocated a portion of the open heart surgery market in Broward
County, Florida, to the Columbia/HCA Defendants for a minimum of three years.

5. The Agreement allocated the health care facilities markets of Lee, Hendry,
Charlotte, Sarasota, Manatee, Hillsborough and Pinellas Counties, Florida, to the -
Columbia/HCA. Defendants for seven years.

6. To date the Columbia/HCA Defendants have honored the terms of the Agreernent
by not entering the markets allocated to the Cleveland Clinic Defendants.

7. "To date the Cleveland Clinic Defendants have honored the terms of the
Agreement by not entering the markets allocéted to the Columbia/HCA. Pefendants.

8. Among other things, the effects of such concerted action to allocate markets have
been the following:

. (2). The number of market participants and potential market participants has been
reduced; |
(b). The price competition among market participants has been unreasonably
:;educed;

(c). Public entities in Florida and other Florida consumers have been deprived of

the benefits of free and open competition for their use of health care facilities.
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(d). Prices for the use of health care facilities to public entities and other Florida
consumers have been unlawfully _increased;
The Defendants deny that their actions were wrongful and/or that their actions resulted in

increased prices or injury to the markets. The Defendants assert that their conduct was lawful.

Iv.

PROHIBITED CONDUCT

The Defendants, ir'ldividualljr or jointly, shall not:

(1) enter into an agreement or agreements with 4 competitor or competitors or with a
potential competitor or potential competitors that allocate one or more geographic markets in
the State of Florida, either temporally or by services provided, in violation of the antitrust laws
of the State of Florida and/or of the United States;

(2) _ honor nor enforce any of the market allocation provisions of the Agreement; and

(3) - honor nor enforce any other agreement or agreements Defendants may have
entered into with a competitor or competitors or with a potential competitor or potential
competitors involving markets or services rendered in the State of Florida that violate the

antitrust laws of the State of Florida and/or of the Umnited States.
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V.
REQUIRED PAYMENTS

V;fitllin thirty (30) days of the entry of this Con;:;ant Fimal Judgment, the (L:olumbiaYHCA
Defendants shall jointly make the following payments to the following entities:

(1) tothe Dep-arr.ment'of Legal Affairs of the State of Florida the sum of twenty
thousand dollars ($20,000.00) to retmburse the Office of the Attorney General for the cost of its
investigation;

(Z)l to Broward Children’s Center, Inc., the sum of fifty thousand dollars
{$50,000.00), the check being delivered to the Department of Legal Affairs of the State of
Florida for delivery to Broward Children’s Center, Inc.

(3)  to SOS Children’s Village of Florida, Inc., thé sum of fifty thousand dollars
($50,000.00), the check being delivered to the Department of Legal Affairs of the State of
Florida for dc_elivery to SOS Children’s Village of Florida, Inc.

Within thirty (30) days of the entry of this Consent Final Judgment, the Cleveland Clinic
Defendants shall jointly make the following payments to the following entities:

(1)  to the Department of Legal Affairs of the State of Florida the sum of twenty
thousand dollars ($2-0,000.00) 1o reimburse the Office of the Attorney General for the cost of its
investigation;

(2)  to Isabel Collier Read Immokalee Health Park the sum of one hundred thousand
dollars ($100,000.00), the check being delivered to the Department of Legal Affairs of the State

of Florida for delivery to Isabel Collier Read Immokalee Health Park.
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VL
COMPLIANCE PROGRAM

Each of the Defendants shall méintain an antitrust cbinpliance program, which shall
include:

(1) distributing within thirty (_3 0) days from the entry of this Final C"onsent Judgment
a copy of this Final Consent Jﬁdgment to all of their ofﬁce:s and directors;

2 distributing in a timely manner a copy of .this Final Consent Judgment to any
person who suceeeds to a position described in'sub.section (1);

(3).  briefing annually each person described in subsection (1) on the meaning and
requirements of this Final Consen;c Judgment, penalties for violation thereof and the antitrust
laws, including potential antitrust concerns raised by hospitals;

(4) obtaining froﬁ each person described in subsection (1) an annual written
certification ‘Fhat he or she has read, understands and agrees to abide by this Final Consent
Judgment;

(5)  maintaining for inspection by the State of Florida a record of reci;iients to -whom

this Final Consent Judgment has been distributed.
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VIL

CERTIFICATIONS

Each of the Defendants shall make the following certifications:

(1)  within sixty (60) days of the entry of this Final Consent Judgment, the Defendants
shall advise the State of Florida in writing whether or not they have complied with subsection
VI.(1);

3] annually, for five years, on or before the anmiversary of the entry of this Final
Consent Judgment, the Defendants shall advise the State of Florida in writing whether or not

they have complied with subsections V1.(2), (3), (4) and (5).

VIL
ACCESS

For the sole purpose of determining or securing compliance with this Final Consent
Judgment, and subject to any recognized privilege, authorized representatives of the State of
Florida, upon written request, shall on reasonable notice be ﬁermit’ted:-

¢)) access during the regular business hours of the Defendants to inspect and copy all
records and documéhts relating to any matters contained in this Fina] Consent Judgment;

(2) to interview the officers, directors, and employees of the Defendantsl who may

have counsel present, concerning any matters contained in this Final Consent Judgment;
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(3)  to obtain written reports from any or all of the Defendants relating to such

Defendant’s compliance with the requirements set forth in this Final Consent Judgment.

I¥X.

PARTIES® REASONS FOR AGREEING TC THIS ORDER

The State of Florida has agreed to the entry of this orde;', because, while the wrongful
conduct and injury to the market are evident, the injury to the market would be difficult and
expensive to quantify. The State of Florida believes that the Defendants’ observance of the
terms of this order will adequately p;rotect the markets in the future. Therefore, the State of
Florida has agreed that this order will be the sole remedy it will seek for Defendants’ conduct in
entering into and implementing the Agreement.

Defendants deny any wrongful conduct or resulting injury and believe that their conduct
was lawful, but in light of the cost and uncertainty of protrac;ted litigation, believe settlement

under the terms set forth herein is appropriate.

X.
RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Final Consent Judgment to apply to this Court at any time for further orders and directions as

may be necessary or appropriate to carry out or construe this Final Consent Judgment, to modify
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or terminate any of its provisions, to enforce compliance , and to punish violation of its

provisions.

XI.

EXPIRATION

This Final Consent Judgment shall expire five (5) years from the date of entry; provided
that the State of Florida may extend the judgment for an additional five (5) years in the event

that it believes that a violation of this Final Consent Judgment has occurred.

X11.

PUBLIC INFEREST

Entry of this Final Consent Judgment is in the public interest.

Dated: ;%3 é@_f}i 23 Qeas
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SETTLEMENT AGREEMENT BETWEEN BIG CYPRESS MEDICAL CENTER, INC.
AND CLEVELAND CLINIC FLORIDA HOSPITAL — NAPLES
OF DOAH CASE NO, 97-388

Big Cypress Medical Center. Inc.. Columbia/HCA Heelthcars Corporation, Inc. (bot
entrdes Hereinafier referred to coli'cc:.i%c!y as Big Cypress) Clevelend Clinic Hospital Flonda --

_ Napics-_. C‘;;-.veiand Clinic Bospital Florida, Cievaland Clh:xjc Flonda, and The Cls:vellnci Clinic
Foundadon ¢ail four erdties hercinaftes referred to as Cleveland Clinic) enterinto this zettlemnent
agrccmr:ml-m resolve disputes and dissgreements among them in a manner that reduces the
expensa and distupkion of litigadon and serves the health care nezdx of the populations they
serve. Big Cypress and Cleveland Clinic agrtﬁ 28 follows:

1. Big Cypress wil} withdraw its Certificate of Need Applicaﬁm} Num‘t;u: 861l to
cs:ab]ish- an scute care hospital in Callier County, Florida withiin tweaty four (24) howurs of
cx:cuﬁnn of this agrecment. - )

2. Neither Big Cypress or any entity owned or controlled by Big Cypress will apply
for & certiesre of need auzhorizing the eytablishment of an acute care haspital in Collior Coumty
o oppose ea application by the Cleveland Clinic for a certificate of need authorizing the
cmb-lishmmt of an acats care hospital in Collier County for the next six {6) “'hespitel batching -
cycles” us estzblished by Flotida Adminisgedve Cods Rule 59C-1.008, following the execution
of this agreemet.

3. * Within 30 days of the exrcution of this agrr::mem., withdrawal of the CON
applicztion oi‘ Big Cypress, and the filing of officiel notice of the Agency for Heslth Care

Adminisreton that it supparts approval of Cleveland Clinic's CON Application Number 8609,
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Cizvelend Climic will pay e Big Cypress an smount 2quai o al] expenses incurred in sezking to
cstablisk: an acute vare hospital in Collier Tounty and defendizy [ltigation involving the :*.p;:—:ovai
of CON Number 8610, These experses shall, inciude, but arc not Emited 1o, consaitant f=es. .
application fees. real estate costs, attomey ees, expert witness fzes, and liigaton costs. |x the
~-evens thatthe parties-ere-tnable w—e_;;.r:E uran the amount of expeases to be I.JHiCL etthe: pary
iy :icni?:nu bicding wbitration. Aroitraticn thali bz conducted before 8 mutvaliy agreed cpon
arbitrater purstant o the rule: of the Amexican &rbiln'anon Associntton. Within 30 days of
Wsuance of 2 fmal CON to Cleveland Clinic or any'znrizy owned or confretled by Cieveland -~
Clinwe approang TON a;sixliminn 3609 or any otner CON rpplication of &n entity ownsd or

contreiled py Claveland Clinic for &1 acute care hospital in Collier within the Rix-(6) betching

cy<izs described in paragraph 2, Cleveland Clinic will pay to Big Cypress the Gifferencs berween
53.000.G00 and the amount previcusly paid pursuent to rrhis paragraph 1f the arcount does not
equal or excsed $5,000,000. Big Cypress will sssign az allowed by law end the appileable ©
contract all of it rights under the existing contract to purchase the land proposced for the locatisn
of the Big Cypeess Medicet Ceater, Inc,

d, Clevejund Clinic shall furd and support 2 community program to provids low sost
b.es.lm care 1o e people of Collier County empbzﬁizing service to children and indigents. 'llhis
shall include, 21 2 minimuen, the coTmitment to the Florida Health Xids Program, made inthe
CON zppacsiion. The programs sad funding shall be operated and marketed as a SO750
perisership of the Cleveland Clinde 72d Columbin/ziCA Healthears Carporation for the benefit of

the people of Collier County.

-~
<
-—

Clevelnnd Clinic wifl permit Big Cypress 10 include any hospiml in Collier
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Counry owned or conuelled by the Cleveland Clinie in any network or managed care agreement.

8. teveland Clinic or any entity owned or coatrolied by it will mct establisn health
caré facilities including. but not limited 1o, physicians® offices, out patient care centers, climics..
and hospitals in Lee, Hendry, Glades, Charfotie. Sarasota, Manates, Hillsborough, and Pineliss
Counties for 2 period of seven (7) yaars begianing with the dste of exzention of this agrerment.

7. ‘ For a poriod of seven (7) years beginning with the date of the execution of this
agrecmént, the Cleveland Clinic, through its Professional Staff and/or Columbia/HCA Medical -
Stafl mémbc:s with whom iU may contract, shall exclusively wilize the facilities and secvices of
facﬁiﬁcs owned or corttolted by ColumblaHCA in Lee Comty for sfl non-emergent and elective
medicel services, including 1nvasive cardiology and open heart surgery, that the C]ew;eland Clinic
is unable 1o provide at its fecilities in cither Collier or Broward Coumy. -

E. Big Cypress and Clavelmnd C-_’.inic apgres theg they wall enter inte & joint venrure or
other muteally agreed tipon relationship for the continued development and oparation of the Party
Berg Cancer Ceater locz-;md In F1. Mynzs, Flordda upon reasonzbie tamms the Cleveland Cline
and Big Cypress agree they shail n;:gotiaxc in good faith.

g. Cleveland Clinic shail withdraw its CON spplication: number 8927 for autharity to
esmblish an open heart sipgery Center in Broward County and withdraw its Administrative
Petition in DOAH case Number 98-1113 atany iime requesied by Big Cypress after execution of
this agre=mert and the filing of officint notice of the Agency for Health Care Adminisration thar

it suppotes approval of Cieveland Clinis’s CON Application Nurber 8609.0¢ final approval of
| CON applicafion nimber 3609 or any other xppliction of Cleveland Clinic or any extity cwned

or controlled by it to establish 2 kospital in Collier County, whichever occurs first
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10 Columbia/HC A or any reloted E:Il.tit)‘ rexerves the rght to abject to or coniest any
shared szrvices proposal for an open beart surgery progresm o< the divisiog or spliting of an
existing open heart surgery progrum at any Brovrard County facility that would result in the -

teveland Clinic jnstitutng open heavt surgery services at any facility in Broward Counry.

| 11.  Cieveland Clinic shatl not perform open heart surgery sarvic;s nt its existng or |
_ nJ:-f.'iy app.rcrvcd hospitals in Broward County for a period of three (3) years following the first
Janvary anniversary of cornpletion of the first open hesrt surgery procedure performed under the
authonry of CON Number 8928. In the svent CON Nurnber 8528 is finally danied or expires this
provision docs not take. eﬂ'cct |

© 12, The obligations of this agreement, othar than that in paxagreph one (1), take effec:

upon the fling of official notice of the Agency for Health Care Administradon that it supports. |
approvel of Cleveland Clinic’s CON Application Number 8609 or final epproval of CON
applicatior number 86009 or any other application of Cleveland Clinic or any entity owned or
comtrolled l:ry it to cstablish 2 hospital ia Cc;llisr'Cwmy, whichever occurs first.

13, Multiple copies of this agreemrent may be signed snd sigratures on sepsrare copi-es
shall__ have the same force and effect as if the signamures on several copics all appeared upon the

sarn¢ copy.

1. This agrermnent shall te governed by the law of the State of Florida and may only

be enforess in thc cowrrs and other tibunals of the State.

15, The individusls sigoing this agreemest represent that they hava full 2uthority to
bind 2] the pardes indicared

16.  Thiv Scrdement Agreement trcords all terms of the agreement among the partiss
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ang may only be mogified by widren agresment of the pardas.
17.  1f tho provistons of prragraphs ix (6) end 1Ty as0 detecmined ia viclation of stais
ag fedoral law and oo wc by find non-appealsbls judgmimat of & stals or faderal cowt,
o3 pravisions shall be nuil and void. Clmlmd'm{::ir. aheil uae its best efforts, induding i -
B nrcessaty defending ot jaining i Htigutian, to upkold ta rovisivat of paragraphs 1% (§) wd

seve{7) i ey are the yebjest of lagal challengz.

-~ YN
T Duminl MEller, Prevident, CEO | Dsec | Hany K Moon, MD. Dats 3/13/93"
‘Big Cypeess Medicyl Conter, [nc. Cievadand Clinic Hospital Florids — Naples,
ColumbiaHCA Bealthrre Corponation, Clevelaad Qlinds Hospitsl Floride

West Florida Divizion A Clevaiaog Clinic Flodds.
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and may onfy be medifisd by enimen xprrament of the parties.

17.  Ifthe provisions of paragrapha ix (S} and (7) are dotarmindd in vialtios of state
m&wﬂmmdnmtn&mnbhbyﬁmmappdabbwdgmmofam ar fedars] coun,
dwupmmamshalibatmﬂmdvoﬂ. Clnolﬁndﬂmzcﬁmluumhucﬁ’cm,mkﬁmpf
mméﬂdﬁamommﬂﬁmwmhmmofmﬁﬂﬂmd
seven(7) if they are the sibjet of lagal challenge. |

-/@,J/z%»

I Bacid Mille, Frasidsct, CBO Dot -~ Heny K Moo, MO, Dix
Big Cypeoes Medical Cetnter, Jao Clevelend Clinie Hopital Fioridn — Nagples,

Colnmﬁz&-lCAMthmqupcm ' M(ﬂﬁcﬁoqimm
“West Flogida Divisten ) .




